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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NEW YORK HOME FURNITURE ] 
COMPANY J 


Plaintiff ] 
vs ] . No. 3499-62 
6/22/66 
AETNA CASUALTY AND SURETY J 
COMPANY, ET AL 
and 


RALPH SHINN J 


Defendant J 


NOTICE OF APPEAL | 
| 
Notice is hereby given that the Plaintiff, New York Home 


Furniture Company, a corporation, above named, hereby appeals to the United States 


Court of Appeals for the District of Columbia Circuit, from the Order of the Trial Court 


on May 26, 1966 granting Motions to Dismiss and/or for Directed Verdict in favor of the 
Defendants, Aetna Casualty and Surety Co., and Ralph Shinn; and from the dismissal 
thereon of this cause as against both Defendants on May 26, 1966; and the rulings of the 


Trial Court made therein. 


Dated this 20th day of June, 1966. 


| 
BROWN, GENN AND BROWN 


By: 
EDWARD L. GENN 
Attorney for Plaintiff 
610 Colorado Building 
Washington, D. C. 20005 
Me 8-2027. 

FILED: June 22, 1966 


| 
| 
| 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
NEW YORK HOME FURNITURE COMPANY, 
1315 - 7th Street, NW. 

Washington, D.C. 


Plaintiff 


FILED 


AETNA CASUALTY & SURETY COMPANY, 
November 7-1962 


1700 K Street, N.W. 
Washington, D.C. 


ve Civil Action No. 3499-'62 
| 
| 


and | 


EAGLE FIRE COMPANY OF NEW YORK 
c/o RALPH G, SHINN, t/a 
RALPH SHINN AGENCY, 
1700 K Street, N.W. 
Washington, D.C. 
and 
RALPH G. SHINN, t/a RALPH 
SHINN AGENCY 
1700 K Street, N.W, 
Washington, D.C. 


Defendants 


COMPLAINT | 
(Fire Insurance Policies - Agents Negligence) 


1. This Court has jurisdiction in that the subject matter involved exclusive of 
interest, costs and attorneys fees exceeds Three Thousand Dollars ($3,000.00). 
2. The Plaintiff is a corporatinn doing business in the District of Columbia. 
3. The Defendant, Aetra Casualty & Surety Company is a |corporation doing 
business in the District of Columbia. 
4, The defendant, Eagle fire Company of New York is a corporation doing business 


J. A. 2 


in the District of Columbia. 
5. The Defendant Ralph G. Shinn, is a duly licensed insurance agent doing 
business within the District of Columbia, and at all times hereinafter mentioned 
was doing business in the District of Columbia either in his own name or under the 
trade name of Ralph Sinn Agency. | 
6. Prior to November 17, i961, the Defendant, Ralph G. Shinn, solicited from the | 
Plaintiff, applications for insurance against fire and other damage to the premises 
occupied and used by the Plaintiff in its business at 1325 - 7th Street, N.W., 
Washington, D.C. and to the records of accounts receivable owned by the Plaintiff 
and contained in the premises. Defendant, Ralph G. Shinn assured the Plaintiff j 
that these policies would fully protect the Plaintiff up to the amount of One Hundred 
Ninety-Six Thousand Dollars ($196,000.00) against loss to the Plaintiff as a result 


| 
| 
| 
of interruption of his business due to fire, and would fully protect the Plaintiff up | 
to the amount of Four Hundred Fifty-Four Thousand Dollars ($454,000.00) against | 
| 
| 
| 


loss due to fire of any of the records of accounts receivable. 


7. Plaintiff agreed to purchase insurance policies from the Defendant, Ralph G. 

Shinn, and/or any company represented by him and the Defendant, Ralph G. Shinn, | 

- caused Policy No. 53AR398 to be executed and delivered by the Defendant, Aetna | 

Casualty & Surety Company, covering the accounts receivable in the amount of Four | | 
Hundred Fifty-Four Thousand Dollars ($454,000.00), and Policies Nos. 57-95-51 and | 

2580 to be executed and delivered by the Defendants, Eagle Fire Company of New 

4 York and Aetna Casualty & Surety Company, respectively, each in the amount of 


Ninety-Eight Thousand Dollars ($98,000.00) covering the business interruption loss. 


Plaintiff paid the premiums as they became due on said policies and the policies 
remained in full force and effect from the 17th day of November, 1961 to and includ 


J. A. 3 


S35 


ing the 27th day of April 1962, upon the same terms and conditions except as set 
| 
| 


forth in Paragraph 8 herein. | 
| 


8. After the issuance of Policy No. 53AR398, the Accounts Receivable Policy, and 
prior to April 27, 1962, the Defendants, Aetna Casualty & Surety Company and Ralph 
G. Shinn, agreed with the Plaintiff to amend “Item 5-a" of said policy to provide 
that the accounts receivable records shall be kept in "Safe Pilea other than those 
stated in the original policy and on April 30, 1962, an endorsement to that effect 
was received by the Plaintiff, which endorsement was afiective as of November 17, 
1961. At that time and prior thereto, the Defendants, Aetna Casualty & Surety 
Company and Ralph G. Shinn, had occasion to observe and were made aware of the 


method used by the Plaintiff in storing the records of the accounts receivable and 
| 


expressly assured the Plaintiff that coverage for loss against fire was provided by 
the policy issued by the Defendant, Aetna Casualty & Surety Company, for any and 
all records of accounts receivable even though they were not returned to the "Safe 
Files" referred to upon the closing of the Plaintiff's premises fat the termination of 
each business day, and the policy does, in fact, provide sich coverage. 

9. Defendant, Ralph G. Shinn, during all times herein’ mentioned, has handled the 
Plaintiff's insurance requirements and has acted as insurance jadviser and manager 
of the insurance requirements of the Plaintiff. Plaintiff has relied on said Defendant, 
Ralph G. Shinn, during all times herein mentioned, and particularly with regard to 
the accounts receivable insurance coverage to provide proper and sufficient coverage 
for the risks involved in each instance, to cause the proper policies to be executed 


and to examine the policies as they were delivered. 


J. A. 4 


an 4 = 
10. Assuming, hypothetically, Policy No. 53AR398 does not provide the coverage 


referred to in Paragraph 9 above, then this failure is a result of the negligence of 
the Defendant, Ralph G. Shinn and/or the Aetna Casualty & Surety Company in 
failing to expressly agree to cover the records of these accounts receivable if they 
were stored in accordance with the practices which they knew had been used by the 
Plaintiff for many years prior to the issuance of the policy. 

11. On the 27th day'!of April, 1962, while the said policies were in full force and 

% effect, the property above described was damaged and/or destroyed directly by a fire 

of undetermined origin. The damage to the records of the accounts receivable covered 
by Policy No. 53AR398 with the Aetna Casualty & Surety Company was in the amount 
of Two Hundred Ninety-Five Thousand Six Hundred Seventy-Four Dollars and One Cent 
($295,674,01) and the damage to the Plaintiff as a result of the interruption to its 
business because of the) fire was in the amount of One Hundred Sixty-Nine Thousand 
Nine Hundred Eighty-Six Dollars and Fifty-One Cents ($169,986.51). 

12. Plaintiff has duly performed all the conditions of the policies aforesaid on 
its part. 


13. Plaintiff has duly notified Defendant, Aetna Casualty & Surety Company, of 


“its loss and damage and within the time specified in the policies of insurance 


caused to be served upon the Defendant, Aetna Casualty & Surety Company, due 
and proper proofs of loss which were duly received and retained by Defendant, Aetna 
Casualty & Surety Company. 

14, Plaintiff has duly notified Defendant, Eagle Fire Company of New York, of 
its loss and damage and within the time specified in the policy of insurance caused 
to be served upon the Defendant, Eagle Fire Company of New York, due and proper 
proofs of loss which were duly received and retained by Defendant, Eagle Fire 
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Company of New York. 
15. The Defendant, Aetna Casualty & Surety Company, has failed and refused 
to pay Plaintiff's loss and damage to the extent provided by the policies aforesaid. 

16. The Defendant, Eagle Fire Company of New York, has failed and refused to 
pay Plaintiff's loss and damage to the extent provided by the policy aforesaid. 

WHEREFORE, Plaintiff prays: 

1. Judgment against the Defendant, Aetna Casualty & Surety|Company in the sum 
of $295,674.01, plus interest, costs and reasonable attorneys fees. 

2. Judgment against the Defendants, Aetna Casualty & Surety Company and the 


Eagle Fire Company of New York, and each of them, in the sum) of $169,986.51, plus 


| 

| 

interest, costs and reasonable attorneys fees. | 

3. Judgment against the Defendant, Ralph G. Shinn, in the gum of $295,674.01, 
plus interest, costs and reasonable attorneys fees, in the | the Court denies 
relief against the Aetna Casualty & Surety Company as prayed for in Paragraph 1 


above. 


4. Such other and further relief as to the Court may seem just and proper. 


HANNAN, CASTIELLO| & BERLOW 


By /s/ Ralph F. Berlow 
Ralph F. Berlow | 
637 Woodward Building 
Washington, D.C, 


Ry DEMAND 


Plaintiff demands a trial by jury of the issues herein. | 
| 


s/ Ralph F. Berlow| 
Ralph F. Berlow 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT|OF COLUMBIA 


fee NEW YORK HOME FURNITURE COMPANY ] 
yids - 7th Street, N. W. 
, Washington, D. C. ] 
| 


Plaintiff | 


| 
vs Civil Action No. 3499-62 


Filed Decl 7, 1962 
'THE AETNA CASUALTY AND SURETY COMPANY 
1700 K Street, N. W. 


Washington 67°D.C. 


CAGLE FIRE COMPANY OF NEW YORK 
«C/o Ralph G. Shinn 

1700 K Street, N. W. 

‘Washington, D.C. 


’ 


and 


RALPH G. SHINN 
1700 K Street, N. W. 
Washington 6, D. C. 


Defendants 


ANSWER OF THE AETNA CASUALTY AND SURETY COMPANY 
— a ee gel gene OY 


| 
‘irst Defense: | 


1-5. This defendant admits the allegations of paragraphs 1 to 5 of the complaint. 


6. This defendant is without knowledge or information sufficient to form a belief 


qs to whether the defendant Shinn, solicited from plaintiff applications for insurance as 


alleged in said paragraph. Further answering said paragraph this defendant denies that the 


jefendant Shinn gave assurances to Plaintiff other than that policies mentioned in said 
| 


‘aragraph would protect plaintiff to the extent provided by the agreements contained in 
€ 1 
said policies and provided plaintiff conformed to and observed all of the applicable pro- 


at : ee 
visions of said policies. 
a 


J. A. 7 | 


= 


ie 7. 
& 


B,. except insofar as said allegations refer to paragraph 8 of the complaint and further says 


This defendant admits the allegations of paragraph 7 of the complaint 


that the said policies remained in force and effect upon the terms and conditions set forth 


- 


»in said policies. 


8. This defendant says that it issued an endorsement to its policy No. 53AR 
¢ 


¢ 398 wherein it agreed that the records of accounts receivable should be kept, when not 


“in use and when plaintiff's premises were not open for business 
v 


«Safe Files instead of ina Mosler Safe as required under the original terms of the policy. 


, in two Remington Rand 


’This defendant denies that it or the defendant Shinn had occasion to observe or were made 


e@ware of the method used by plaintiff in storing its records of accounts receivable and 


ry 
further says that plaintiff failed to disclose to this defendant or the defendant Shin that 


a 


athe records of its accounts receivable were regularly kept outside of the receptacles 


"specified in the policy and continuously exposed to hazards of fire. This defendant denies 


*that it or the defendant Shin assured plaintiff that coverage for loss by fire was provided 
“under the policy above mentioned even though the records of accounts receivable were not 
6 


«ept in the receptacles as agreed in the policy and denies that the policy does in fact 
a 


provide such coverage. 
Ca 


+ 9. This defendant is without knowledge or information sufficient to form a 


belief as to the truth of the allegations of paragraph 9 of the complaint and accordingly 


denies the same. 
10. This defendant denies the allegations of paragraph 10 of the complaint. 

ll. This defendant denies that the fire mentioned was of undetermined origin. 

This defendant denies that the records and accounts destroued by said fire were covered 


by policy No. 53Ar 398 and that the damage to plaintiff on account thereof was 


J. A. 8 


=o2 


"$295, 674.01. This defendant denies that the damage to the plaintift because of the 

« interruption of its business was in the amount of $169,986.51. | 
c 'S 12. This defendant denies that plaintiff has performed all the conditions 
. of policies aforesaid on its part. | 


13. This defendant admits that plaintiff notified it of its;alleged loss and 


14. This defendant is without knowledge or information sufficient to form a 
whelief as to the allegations of paragraph 14 of the complaint. | 
15. This defendant denies the allegations of paragraph 15 of the complaint and 


~says that plaintiff did not suffer the loss and damage alleged. 


t Second Defense: 


Further answering the complaint herein this defendant says that policy No. 53 
| 


in 


-AR 398 covering records of accounts receivable provided that by its acceptance, plaintiff 
agreed that the statements in the declarations thereof were its agreements and 


. representations; that the policy was issued by this defendant in reliance upon the truth of 


i% 
such representations and further that the policy embodied all of the agreenents e’isting 


i 
“between plaintiff and this defendant or any of its agents relating to such insurance. The 


t 
said policy contained a declaration of the plaintiff that at all times when the premises 
t 


dof plaintiff were not open for business plaintiff would keep the records of accounts 


. 


: F , : : 
receivable in two Remington Rand Safe Files except when such records were in actual use. 


ie 


‘The records for which plaintiff makes claim in the complaint were not kept in such 
u | 
Remington Rand Safe Files and were not in actual use at the time of the fire which 


*occurred wien the plaintiff's premises were not open for business. Records which 
a | 
Plaintiff did keep in the Remington Rand Safe Files were not lost in the fire described in 


the complaint and plaintiff suffered no damage in connection therewith. 
| 
J.-A. 9 


Third Defense: 


- Further answering the complaint herein, this defendant says that policy No. 


“AR 398 covering records of accounts receivable provided that notice to any agent of the 


cefendant or any other person should not effect a waiver or change in any part of the 


®olicy or estop this defendant from asserting any right under the terms of the policy nor 
t 


should the terms of the policy be waived or changed except by endorsement issued to 
y 


rm a part of the policy. 


ay 


Fourth Defense: 

l. Further answering the complaint herein, this defendant says that policy 
go. 2580 with respect to loss resulting from necessary interruption of business caused 
by fire provided that in case plaintiff and this defendant should fail to agree as to the 
xetual cash value of the amount of the loss, then, on the written demand of either, 

"each should select a competent and disinterested appraiser and notify the other of the 
appraiser selected within 20 days of such demand. Said policy further provided that the 
papereiaere should first select a competent and disinterested umpire and failing for 15 days 
gO agree upon such umpire,then upon the request of the plaintiff or this defendant, such 

D anpive should be selected by a judge of a court of record in the District of Columbia. 


e 


efhe policy provided that the: appraisers should then appraise the loss, stating separately 


4S ctual cash value and loss of each item; and, failing to agree, should submit their 
o 


wifferences, only, to the umpire. An award in writing, so itemized, of any two when filed 
’ 

with this defendant, should determine the amount of cash value and loss. 

ta 

¢ 2. Plaintiff and this defendant failed to agree upon the actual cash value 


“and loss suffered by plaintiff and this defendant promptly notified plaintiff that it 
a 


«demanded an appraisal as provided in the policy and named Frank S. Glendening of 
J. A. 10 


-5- 
,. Philadelphia, Pennsylvania as its appraiser and requested plaintiff forthwith to comply 


with the provisions of the policy by naming an appraiser and notifying this defendant of 
. a 


KM the receipt of defendant's letter. Plaintiff has failed to name such appraiser although more 


M than 20 days have passed since delivery of this defendant's said notice to plaintiff. 
ry | 


3. Said policy provided that no suit or action for the recovery of any claim 


should be sustainable in any court unless all of the requirements of the policy should have 
4been complied with that because of the failure of plaintiff to comply with the provision 
‘respecting the appointment of an appraiser, plaintiff is not entitled “ maintain this action 
hand this defendant moves for the dismissal thereof. 

WHEREFORE, this defendant prays: 

1. That this action be dismissed; 

2. That this action respecting policy No. 2580 be stayed by order of this 


"Court; or in the alternative 
| 
3. That plaintiff be ordered by this Court to designate an appraiser pursuant 


*to the provisions of said policy; 
a 


, 4. That the actual cash value or amount of loss covered by said policy 


| 
"be determined as provided therein. | 


* 


s Alexander M.. Heron 
AlexarderM. Heron | 


- John A. Whitney 
John A. Whitney | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


: NEW YORK HOME FURNITURE COMPANY, J 


“ Plaintiff ] 


hee vs ] Civil Action No. 3499-62 


Filed Dec. 14, 1962 
: THE AETNA CASUALTY AND SURETY COMPANY, 
t 


* EAGLE FIRE COMPANY OF NEW YORK 
pRALPH G. SHINN, 


Defendants 


ANSWER OF RALPH G. SHINN 


————— et 


First Defense: 
Ee Plaintiff's complaint fails to state a cause of action against this defendant 
"upon which any relief may be granted. 


Second Defense: 


1-5. This defendant admits the allegations of paragraphs 1 to 5 of the complaint. 
6. This defendant admits that he solicited from plaintiff applications for 
‘nsurance as alleged in said paragraph, but denies that he gave assurances to plaintiff 


np 
@ther than thet policies of the nature mentioned in said paragraph would protect plaintiff 
to the extent provided by the agreements contained in said policies and then only should 
+ 

ane plaintiff conform to and observe all of the applicable provisions of said policies. 


7. This defendant admits the allegations of paragraph 7 of the complaint 


xcept insofar as said allegations refer to paragraph 8 of the complaint and further says 
4 


o>) : ee 
phat the said policies remained in force and effect upon the terms and conditions set forth 


4n said policies. 


X95 
8. This defendant says that an endorsement was issued to Aetna's policy 

No. 53AR 398 wherein it agreed that the records of accounts receivable should be kept, 

when not in use and when plaintiff's premises were not open for business, in two 


| 
‘* Remington Rand Safe Files instead of ina Mosler safe as required under the original 


: terms of the policy. This defendant denies that he had occasion to observe or was made 
| 


aware of the method used by plaintiff in storing its records of accounts receivable and 
| farthet says that plaintiff failed to disclose to this defendant that the records of its 
' accounts receivable were regularly kept outside of the receptables specified in the policy 
f and continuously exposed to hazards of fire. This defendant denies) that he assured 
plaintiff that coverage for loss by fire was provided under the policy above mentioned 
even though the records of accounts receivable were not kept in the lreceptables as 
“ agreed in the policy. 
9. This defendant is without knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 9 of the complaint and accordingly 
_denies the same. | 


10. This defendant denies the allegations of paragraph 10 of the complaint. 


ll. This defendant denies that the fire mentioned was of undetermined origin. 


This defendant denies that the records and accounts destroyed by sajid fire were covered 
a | 


| 
» by policy No. 53AR 398 and that the damage to plaintiff on account thereof was 
| 


$295,674.01. This defendant denies that the damage to the plaintiff because of the 


re 


* interruption of its business was in the amount of $169,986.51. 


c 12. This defendant upon information and belief denies that plaintiff has 


«performed all the conditions of policies afresaid on its part. 


13. This defendant upon information and belief admits that plaintiff notified 
J. A. 13 


» Aetna of its alleged loss and damage. 


14. This defendant upon information and belief admits that plaintiff notified 


Eagle Fire Company of New York of its alleged loss and damage. 


bid 


» Third Defense: 


° 


Further answering the complaint herein this defendant says that policy No.53AR 
¢ 


«,998 covering records of accounts receivable provided that by its acceptance, plaintiff 
% ; ’ ‘ : 
agreed that the statements in the declarations thereof were its agreements and representa- 


* 
y. tions; that said policy was, issued to the plaintiff in reliance upon the truth of such repres- 


*entations and further that the policy embodied all agreements existing between plaintiff 
¢ 


¢ were this defendant or any of his principals relating to such insurance or undertaken to be 
a 


provided by this defendant for plaintiff. The said policy contained a declaration of the 
> 


plaintiff that at all time when the premises of plaintiff were not open for its business, 
plaintiff would keep its records of accounts receivable in two Remington Rand Safe Files 
except when such records were in actual use. The records for which plaintiff makes claim 
in the complaint were not kept in such Remington Rand Safe Files and were not in actual 

suse at the time of the fire which occurred when the plaintiff's premises were not open for 


business. Records which plaintiff did keep in the Remington Rand Safe Files were not lost 
op 


Min the fire described in the complaint and plaintiff suffered no damage in connection 


e 
therewith. 


/s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815 - 15th Street, N. W. 
Washington 5, D. C. 
Attorney for Defendant, Ralph G. 
Shinn 


NEW YORK HOME FURNITURE 
COMPANY, INC. 


AETNA CASUALTY & SURETY 
COMPANY, et al 


PRETRIAL ORDER 


Complaint to recover proceeds of fire insurance policy as to 
accounts receivable, in contract as to insurance company, and, | 
alternatively, in negligence as to insurance company and/or agetit: 
consolidated action for appointment of receiver for claimant in Civil 
Action 3499-62 , by creditors of said company. 
UNDISPUTED FACTS: 

Effective November 17, 1961, defendant Aetna Casualty & 
Surety Company, a corporation, issued to plaintiff, New York Hdme 
Furniture Company, Inc., a corporation, an insurance policy, No. 
53AR398, with a limit of $454,000, Coverage A(a) which insured | 


plaintiff against the uncollectibility of sums due from customers "as 


the direct result of loss of or damage to records of accounts receivable 


° . a H | 
which are contained in the premises" 
| 


(1325 - 7th Street, N.W., Washington, D.C.[. 
As said policy was originally issued, section 5(a) of the 

| 
Declarations provided: 


"Each receptacle, within which the records of account; 
receivable are kept when not in use, is described as follows: 


J. A. 15 


Kind Name of Maker "Class" or "Hour Name of Issuer 
Exposure of Label of Label 


Home Mosler Class "A" "UNDERWRITERS" 
Class "B" 1477-3-60 
On April 27, 1962, between 10 and ll p.m., while said policy 
was in full force and effect, a fire occurred on said premises. 
On April 28, 1962, an endorsement effective November 17, 1962, 
was issued providing: 
"10. IT IS UNDERSTOOD AND AGREED THAT THE ACCOUNTS 
RECEIVABLE RECORDS ARE KEPT, WHEN NOT IN USE, 
IN TWO REMINGTON RAND SAFE FILES - SMNA-l1 HOUR 
RATING-NO. SN 4Y407243 and SN 592490. 
CREDIT ALLOWED IS 20% - NEW POLICY RATE .2866 
PER $100. 


At the time the fire occurred the accounts receivable records 


on which claim was made under the policy, were not in the receptacles 


described in Item S(a) of the Declarations of said policy or "10" of the 


endorsement. 

A timely claim and proof of loss was filed by plaintiff with 
defendant Aetna. 

Aetna denied liability for the loss claimed on the ground 
that the accounts receivable were not kept in receptacles as required 
in the policy, at the time of the fire. 

Defendant Ralph G. Shinn, was and is a duly licensed 
insurance agent in the District of Columbia, and obtained from defendant 


Aetna the policy here in issue. 


J. A. 16 


C. A. 3499-62: 

PLAINTIFF asserts that the policy was solicited by defendant 
Shinn on or about November 17, 1961; that in early April plaintiff dis- 
cussed with defendant Shinn amendment of the policy to cover the practice 
of plaintiff of regularly leaving out of the safe and files large portions 
of the accounts receivable records which were being worked on; that 
defendants Shinn and Aetna both knew at that time and prior thereto 
that the files and safe described in the original policy and endorsement 
later issued were inadequate to hold all of the accounts receivable 
records of plaintiff; that defendants Aetna and Shinn agreed to amend 
Item Sa of the Policy to provide that the accounts receivable records 
should be kept in "safe files" other than those stated in the original 
policy; 

That on April 30, 1962, plaintiff received the endorsement 
dated April 28, 1962, effective November 17, 1961; that until receipt 
of said endorsement plaintiff did not know its language or contents, 
and said endorsement did not reflect the understanding of the parties 
as to amendment of the policy to cover all of plaintiff's accounts receiv- 
able records under plaintiff's regular practices. 

Plaintiff further asserts that prior to the fire on April 27, 
1962, and prior to the discussions with reference to amendment of the 
policy with respect to Item 5a, defendants Aetna and Shinn had occasion 
to observe, and did observe, and were made aware of and informed of the 


method used by plaintiff in storing the records of accounts receivable; 


that defendants expressly assured and represented to plaintiff that 
J. A. 17 


coverage against fire was in fact provided for, and intended to be 
provided for, by said policy issued; and that is coverage against 
loss related to any and all records of accounts receivable; | 
Plaintiff contends that, despite the language of the policy 
as originally issued and the endorsement thereto, the policy contract 


| 
was that the accounts records were not required to be returned to the 
| 


"safe files" at the closing of plaintiff's premises or at the conclusion 


of each business day. 

Plaintiff asserts that defendant Shinn at all times eIves 
handled the plaintiff's insurance requirements and acted as insurance 
adviser and manager of the requirements of plaintiff; that plaintiff 
relied on Shinn and Aetna and upon their assurances and statements 
that the existing practices of leaving out account records from the 


"safe files" was satisfactory and not in contravention of the policy 
| 


provisions; that it was understood by plaintiff that a complete coverage 


for the risks involved was provided for, in the light of the existing 


| 
practice at plaintiff's premises not to return account records which 

if 
were in used to the "safe files." 


| 
Plaintiff asserts that defendant Shinn was to cause and did 
| 


cause and promise to cause the proper policy to be executed and to 
examine such policy as it was delivered with the assurance that! 
coverage was provided for, and such coverage was discussed ant 
understood and plaintiff was assured by defendants Shinn and Ael 


| 
that it was of the kind and nature that did cover and/or should have 


covered the losses sustained in this case. 
J. A. 18 


Plaintiff asserts, assuming hypothetically that the Court or 
jury should rule or find that the policy in issue did not, as a matter 
of law or fact, provide the coverage alleged by plaintiff, then this 
failure is a result of the negligence of defendant Shinn and/or Aetna, 
for which they should be jointly or severally responsible for the full 
amount of the loss sustained by plaintiff, on the ground that at all 
times they knew or should have known the manner in which the 
accounts receivable records were stored or in use, the practices of the 
business, and the fact that the policy contracted for was intended to 
cover the losses in accounts receivable sustained as the result of 
the fire here involved, but that if the policy did not, it was due to the 
joint and several negligence of Ds Aetna and Shinn. 

DAMAGES: 

P asserts that the damages to the records of said accounts 
receivable covered by|defendant Aetna's policy 53AR398, totalled 
$297,897.24, for which plaintiff asks judgment plus interest and 
attorney's fees against defendant Aetna, said damages being computed 
as follows: 
insuring Agreements: 

Coverage A - (a) 


(a) "Accounts Receivable on April 30, $ 432,972.32 
1961" 


(b) Percentage of decrease, 20.28% 87,806.79 


(c) "Agreed total amount of accounts, 
receivable, etc. 345,165.53 


(d) "No normal fluctuations" 
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Deductions: 


Account records not lost or damaged- 
$ 31,588.41 


Allowance for bad debts, 
05153 17,258.27 


48,846.68 


| 
Net accounts receivable 296,318.85 


Coverage A(b) - Interest on loans: 


Security Bank 70.00 
Suburban Trust 75.00 


Coverage A(c) (d) Expenses in 
excess of normal collection expense to 
6/25/62 


1, 433.39 
| 
$ 297,897.24 
DEFENDANT AETNA denies any liability to plaintiff under the 


accounts receivable insurance. 


| 
D Aetna asserts that plaintiff agreed and represented in Item 
| 
S(a) of the Declarations in the policy as originally written: | 
"Each receptacle, within which the records of accounts 
receivable are kept when not in use, is described as 
follows: 


Kind Name of Maker 


Class "B" MOSLER 
1477-3-60 


"Class" or "Hour" Name of Issuer 
Exposure of Label of Label 


CLASS "A" "UNDERWRITERS" 
By endorsement dated April 28, 1962, effective November 17, 


Item 5(a) of the Declarations was amended to read: 


J. A. 20 


"Tt is understood and agreed that the accounts 
receivable records are kept, when not in use, 
in two Remington Rand safe files - SMNA-l hour 
rating - No. SN 4§407243 and SN 592490." 


Because the records were more vulnerable to loss in the Remington 
Rand safe files than in the Mosler safe, this resulted in increasing 
the annual premium, which had originally been set at $537.25, by an 
additional $179.25. 

D Aetna further asserts plaintiff agreed and represented 
in Item 5 (b) of the Declarations: 


"At all times when the premises are not open for 
business, the Insured shall keep the records of 
accounts receivable in the receptacles described 
above, except while such records are in actual 
use..." 


that Par. 1l of the Conditions of the policy provides: 


"Il. CHANGES - Notice to any agent or knowledge 
possessed by any agent or by any other person shall 
not effect a waiver or a change in any part of this 
policy or estop the Company from asserting any right 
under the terms of this policy; nor shall the terms of 
this policy be waived or changed, except by endorse- 
ment issued to form a part of this policy," 


D Aetna asserts that at the time of the fire on April 27, 1962, 


the accounts receivable records which were in the Remington Rand safe 
files were not damaged; that some of the records which were not in the 
files were destroyed or damaged by the fire; that such records consisted 
of conditional sale contracts and account receivable cards for the 
plaintiff's customers; that no conditional sales contracts were kept in 

the Remington Rand safe files; that plaintiff's general ledger and financial 


records were kept in a safe and survived the fire. 
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D Aetna contends: 

The conditional sale contracts and accounts receivable cards 
which were not in the receptacles described in the policy were not "in 
actual use" and plaintiff's premises were not open for business at the 

| 

time of the fire when they were destroyed. | 

D Aetna has not waived any of the insurance policy provisions, 
nor has it made any representations that would change the meaning of 
those provisions as they are set forth in the policy. 


Prior to the fire D Aetna had no knowledge of the practices 


followed by P with respect to filing and handling of the conditional 
| 


sale contracts and account receivable cards outside of working hours 


when no one was present in the store. 


D Aetna denies that P suffered the damages alleged ot any 


damages covered by the policy. | 


D Aetna denies all allegations of negligence on its part. 
Aetna further contends, that even assuming P be entitled 
to recover some amount under the policy for loss of accounts receivable, 
P is not entitled to recover the amount claimed; that the formula jadopted 
| 
by plaintiff for computing its loss is incorrect and inapplicable,| because 
(a) the actual amount of accounts receivable at the time of the fire 
can be computed from plaintiff's ledger, which was not destroyed; and 
(b) the formula provided by Par. 7 of the Conditions in the policy is 


inapplicable because during the course of the year preceding the fire, 


P had sold in excess of $350,000 of its accounts receivable, so that 


the policy formula which was intended to apply to a normal business 
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operation, did not apply to P's operation. 
Aetna contends that the loss on accounts receivable sustained 
by P as the result of the fire was no more than approximately $157,698.50 


less deductions for the normal rate of bad debts. 


DEFENDANT SHINN denies any liability to plaintiff and 
denies all allegations of negligence on his part. 

D Shinn asserts that for some years prior to 1961, D. Shinn 
as an agent had been placing insurance requested by P in its business 


operations with companies for whom D was agent; that in 1958, P had 


been provided with accounts receivable insurance by D Shinn as agent, 


but P returned the policy as "not wanted"; 

That in November 1961 P decided it wanted accounts receivable 
insurance and requested D Shinn to place it; that an application was 
submitted to D Aetna and policy No. 53AR398 was issued to P by 
Aetna; 

That April 11, 1962, P reviewed its insurance policies and called 
D Shinn in reference to accounts receivable coverage afforded P under 
said policy in relation to Item 5-B of the declarations of said policy, 
in thatsome records in current use by P would remain out of its safe overnight; 
that D Shinn informed P that he had not written enough policies of this 
nature to be sure about the questions put by P, so that he would take it 
up with the underwriters; that D Shinn did thereupon take the matter up 
with the underwriter, Mr. Valentine, and called P back; that D Shinn related 


to P the substance of Mr. Valentine's opinion. 
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D Shinn denies any negligence on his part and denies that any 
insurance involved herein and provided by him as an agent was other than 
as requested by P; D Shinn further claims that P knew and was fully aware 
on April ll, 1961, that D Shinn disclaimed any knowledge of the jagai 
interpretation applicable to conditions of P's business operations as being 
covered or not under its policy, after which D Shinn accepted and acted 
upon the opinion of others. | 

D Shinn further claims that plaintiff having accepted tes 


policy and being aware of its conditions and provisions, was bound 


by it. 


C. A. 931-64 - Aetna Casualty & Surety Co. v. New York Home | 


Furniture Co., Inc., etal. 
| 
This action was terminated by the consent order of February ve 
1965, disbursing the sum deposited into the Registry of the Court by 


Aetna Casualty and Surety Co. | 


C.A. 1202-64 - American Acceptance Corp. of Maryland, etal.v 
New York Home Furniture Company, Inc. 


This complaint for appointment of a receiver for New York 
| 
Home Furniture Company, Inc., brought by creditors of said Company, 


who received partial payment of their claims under the consent order 


in C. A. 931-64, is expe ted to be terminated by stipulation, which is 


now being circulated for signature. 


IF SUCH STIPULATION IS NOT COMPLETED ON OR 

BEFORE MONDAY, January 31, 1966, THE EXAMINER HAS 

DIRECTED COUNSEL FOR NEW YORK HOME FURNITURE 

COMPANY, INC., TO ADVISE HER, SO THAT THIS CASE 

MAY BE SET DOWN FOR FURTHER PRETRIAL AND AN 

ADDENDUM TO THIS ORDER WITH REFERENCE TO C.A. 1202-64. 
| 
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Counsel for D Aetna stated that if the stipulation in C. A. 
1202-64 does not dispose of all claims of all creditors of N. Y. Home 
Furniture Co. he will want to assert as set-offs against said Company's 
claim against Aetna in C. A. 3499-62 attachments issued against Aetna 
by a number of such creditors in other cases. The Examiner instructed 
counsel for N. Y. Home Furniture Co. to inform counsel for Aetna on or 


before Monday January 3lst, whether the stipulation had been entered 


into and whether it will take care of all creditors’ claims, and if not, 


counsel for Aetna will at the reconvened pretrial on C.A. 1202-64 furnish 


a list of all attachments, with names, dates, amounts and case numbers. 


STIPU LATIONS: 

Facts under "UNDISPUTED FACTS". 

Defendants: do not contend that P did not collect all of the 
accounts receivable that it was able to collect subsequent to the fire 
of April 27, 1962. 
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Ropte ee 
iy M. STEARNS, Cletk 


Sane 
Civiu No. _3499-62 


Actna Casualty & Suroty Company, — 
ot at Defendant s. 


VERDICT AND JUDGMENT 


18th 


This cause having come on for hearing on the -_—_~__.. day of —_ 


before the Court and a jury of good and lawful persons of this district, to wit: 
Mrs. Elesnor K. Gibsen vrs. Bydea B, Estick 


Williem E, Smith ss Mrs, Thelma Robinson 
| 

Mrs. Lottic M. Stanfield Nolton Jenkins 

Hrs, Bernice E. Mickles 


asoieh Hall. Reynoné ¢ ollins 


= -—— 
Mrs. Cathorino M. Dixon _ Mes, Grace KM, Baer | 


who, after having been duly sworn to well and truly try the issues between _.-._______ 
New York Hone Furnituro Company _ en a lainey 


Actnz Casualty & Surety Company and | 
and Zielph.G.Shinn,t/2 Ralph Shinn. Agency... n-——--| defendants 


and after this cause is heard and given to the jury in charge, they upon thcir oath say this 


a7 


2eth _ day of ——_.....t4 [sh Sipe aen Reon ea eeceenes , that they find for the defendants 
} 
against said plaintiff , By Direction of tho Court. 


WHEREFORE, it is adjudged that said plaintiff take nothing by this actipn, eg said 
itt eir 


defendants go hence without day, be for nothing held and recever of plaintist | Kis costs of 


defense. 


| 
ROBERT M. STEARNS, Clerk. 
, esses eer 


ae 2A 


Deputy “Clerk. 


— Presiding 
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(Tr. 28-47] 
(Witnesses excluded.) 
DIRECT EXAMINATION 
BY MR. GENN: 
Q Mr. Meckler, you will have to speak loudly enough so that 
all the members of the jury, the Court and naturally the Reporter can 
hear you. Would you state your name, sir? 


A Milton Meckler. 


Q Where do you reside, Mr. Meckler? 


A At 1501 Hampshire West Court in Silver Spring. 
Q Did there come a time, Mr. Meckler, when you were associated 
with the plaintiff, New York Home Furniture Company? 
A Yes. 
Q When was that? 
I was manager of New York Home Furniture Company and 
Assistant Secretary of the corporation. 
Q When did the corporation, as best you can recall, come into 
existence, or into business? 
Approximately 1954 -- approximately. 
What type of business was it? 
The type of business? 
Well, this was essentially a family operation, is that 
not right ? 
A Yes. 


Q What type of business was it? 
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A It was a retail furniture and appliance store -- purely at the 
at the retail level. 
Was credit a substantial factor in the business? 
About 99 percent of the business was credit. 
Q Did there come a time when you met the defendant, Ralph 
G. Shinn? 
A Yes. 
Q And do you recall when that was, Mr. Meckler? 
A Approximately at the beginning of the business, about 1954 -- 
possibly '55. | 


Q In what capacity did you meet him -- in what capacity? 


A Well, in reference to purchasing insurance. He wasija 


| 
representative for Aetna Casualty or their subsidiaries. 


Q And did you purchase insurance at the New York Home Furniture 
from Mr. Shinn at or around that time? 
A Yes. 

Q Well, without going into too much detail so that we gan 


come up to more pertinent times, what type of insurance did you 


purchase? 


A Well, of course we had Workmen's Compensation and we had 


burglary and we had hold-up, fire, theft, plate glass, messenger service -- 


| 
in other words, someone getting held up or robbed on their way ito the bank -- 


money missing off desks, money destroyed on contract, just lying on the 
desks -- every conceivable type of policy. 
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Q Did you have any business written through any other persons 


besides Mr. Shinn by way of insurance? 

A No. 

Q Did Mr. Shinn advise you during this period about insurance 
and when I use the word, "you", Iam speaking of you in your capacity 
with New York Home Rurniture -- 

MR. RYAN: ‘If Your Honor please, I think that is too broad a 
question. I would like to have something specific rather than did he 
advise him during that period. 

THE COURT: Would you restate the question, Mr. Genn. 


MR. GENN: Very well, but I don't think it is crucial, Your 


BY MR. GENN: 
Q In your discussions with Mr. Shinn about insurance, what 
did he say to you and what did you say to him about the advisability 
of getting various types of insurance? 
A Well, Mr. Shinn would advise us and advise me as New York 
Home on the type of insurance he recommended and in general we just 
followed his counselling, or his advice. I had confidence in him as an 
insurance man. 
Q Did there come a time when any of his advice or counselling 
as to insurance was not followed? 

Yes. 

When was that? 

Approximately 1958. 
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Q What type of insurance was involved at that time? 
A Well, he had recommended accounts receivable et 
which was in fact issued at that time and after going into the dremium 
and the fact that we did not have a large accounts receivable at that 
time we felt it was not that substantial and since we were just getting 
started in business we couldn't afford the premium and we cancelled 
the policy almost immediately. | 
Q When did you become substantial, or active in the accounts 
receivable end of this type of business as best you can recall? 
A From 1959 to 1960 and then straight on up we were building 
at that time. 
Q Did there come a time when you and Mr. Shinn discussed 
the accounts receivable policy on another occasion? | 
Yes. 


Do you remember when that was, Mr. Meckler? 


In November of 1961. 


Now, prior to that, how often and under what circumstances 


would you and Mr. Shinn discuss insurance? 


Quite frequently. | 
Where would these discussions take place and when ? 
Usually at the store at 1325 Seventh Street and usually after 
closing time since it was impossible to do it during the daytime in most 
cases. | 
Q And would you state to what extent, if any, Mr. Shinn had 
opportunity to observe the conditions of the store in or around November 
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of 1961 so far as accounts were concerned and the manner of handling 
accounts? 
A Well, during all of this time that he had been coming in -- 

MR. RYAN: I object, if Your Honor please. This question 
says, "In or around 1961," and unless -- 

MR. GENN: Well, in 1961, in or about, let's take it prior 
to November 1961, the month or so just prior. 

THE WITNESS: Well, we had occupied another store, 
several doors away ftom our main location at 1315 Seventh Street 


Northwest. 


This was a regular street level store. However, it was used 


as a warehouse store and it was not open to normal business. It was 
closed and it was used actually as a warehouse showroom. 

In other words, if someone wanted to see something in that 
store, they would have to come into our main place at 1325 and one of 
our people would take them over there and open the door and show them 
what they wanted to see. 

Now, in the meantime, a month prior to November 1961, there 
was a fire that occurred about noon or 12:30 in the afternoon and it did 
a fair amount of damage at this warehouse store. 

No one was there at the time -- no one was in that place, or 
even looking at the merchandise. 

At that time there was some question about the claim from 
Aetna, it was actually being handled by their company called General 


Adjusting Company -- 


MR. RYAN: Now, I object to this, Your Honor. We are getting 
| 
on to quite another question. 


Mr. Genn asked about the period a month or so, just prior 
| 


to November of 1961, what opportunity Mr. Shinn had to observe the 


operation and now we are going on to some matter in 1961 which jhas 
nothing at all to do with the question. 


MR. GENN: I agree, Your Honor. I think we can getia more 
| 


specific answer to the question. 
BY MR. GENN: 

Q To what extent, Mr. Meckler, was Mr. Shinn on the | 

premises just prior to the time to observe the accounts receivab 


THE COURT: Now, you said just prior to this time --+ what 


MR. GENN: Iam asking about prior to November 1961, 


Your Honor. 


THE WITNESS: Well Mr. Shinn had been at our premises several 
times, as I said before, during the daytime and the evening. | 
Mr. Shinn, as a general policy, it was necessary fot him to 
come down and work out the payments and terms and premiums that we 
had for insurance -- he would have to come in with a note which he in 
turn financed through a bank and which we would go to the bank with 
| 
payments, that way, and so he would come down during the aoaagna: . 
BY MR. GENN: 
Q What were the conditions when Mr. Shinn came down as 


to accounts receivable, at the times when he came down -- you| have 
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just described iit was prior to November 1961? 

A Well, they were there under the usual system that we ran -- 
our accounts receivable. They were out in the various individual's 
desks, and in their bins and exactly the same operation as we always 
ran. 


MR. HERON: May I interrupt at this time, Your Honor, and 


say that we have no indication of any contract at this time between the 


parties in this suit and therefore it would seem to me that this testimony 
is premature. The basis of the claim has not been made clear as yet 
and no contract of insurance is in evidence. 

MR. GENN: If the Court please, I think we are entitled 
to show the surrounding circumstances and the series of events. We 
don't have to submit the contract until we can show the circumstances 
under which it was entered into, supposedly. 

THE COURT: Well, as I understand it up to this time there 
had been no accounts receivable contract, is that correct? 

MR. GENN: That is correct. 

THE COURT: Allright. You may proceed. 

BY MR. GENN: 
Q Now, to what extent at this time, at the time that we were 
just referring to prior to November of 1961, to what extent did New York 
Home have any safes in which it may or may not have kept accounts 
receivable? 
A We had a Mosler safe which was used for the purpose of keeping 


watches -- we sold jewelry and there was a special cabinet built in the 
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bottom and there was a lot of money -- a money safe also there. 


Well, were any accounts receivable kept in the Mosler safe? 
| 


No. | 
I am speaking now of the period just prior to the entry into 


this contract that is involved in this litigation? | 
A No, we had to use it and it was physically Snpeontbis to keep 
it all in that thing anyway. | 
Q Were there any other receptacles or safekeeping receptacles 
available at New York Home used for accounts receivable? Andjagain 
I am speaking of the period just prior to the entry into the contract? 

A No. 
@) Were there any Remington Rand safe files on the euisee? 


Not at that time. 


Q Now, you had a discussion, I think you indicated, with 


Mr. Shinn about accounts receivable in November of 1961? 
A That is correct. 
Q And what were the circumstances leading up to and agreed 
upon in this discussion? 
A Well, briefly, I had called Mr. Shinn down at the tinle of this 
flash fire that we had at 1315 Seventh Street to intervene in the dlaimn that 
we had pending for that fire -- 
THE COURT: When was that? 
THE WITNESS: Just in the early part of November 1961, 


Your Honor. 


BY MR. GENN: 
Q The early part of November 1961? 
A Right -- possibly at the very end of October. I don't remember exactly 
what date it was. 

And you had a discussion with Mr. Shinn at that time? 

Yes. 

What was the nature of that discussion? I mean as it related 
to the accounts receivable policy that ultimately was obtained. 
A Well, just after Mr. Shinn had helped us to settle the claim 
for that fire at 1315 Seventh Street, I called him at the store -- 

MR. RYAN: I object to this as not being responsive to the 
question ,if Your Honor please. 

He was asked about the conversation that he had with Mr. 
Shinn about the policy that was obtained and now he is going way off 
again on some other matter. 

THE COURT: Would you read the question back, please, Miss 


Reporter. 


(Whereupon, the reporter read back the question as follows:) 


"Q What was the nature of that discussion? I 
mean as it related to the accounts receivable 
policy that ultimately was obtained.") 
BY MR. GENN: 
Q Would you limit yourself this time to the discussion about 


the accounts receivable, Mr. Meckler? 
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| 
A Yes. When Mr. Shinn came into my office I told him I was 


quite disturbed and quite worried particularly because of this event 
| 


that had just happened. | 
| 

I said if this same situation had occurred right here in our 
own place, I said, you know my operation and you know my business 
and you know it just as well as I do -- you see my reople here and the 
way we work our accounts. You have been here in the daytime jand you 
have been here at nighttime and you have been here at night after 
closing, normal closing hours and you know exactly that avannhing 
stays like itis, that a substantial amount of my accounts receivable, 


because of our type of operation, almost constantly in use and that 


a substantial amount, depending upon the time of the month, would 


be left out on the various people's desks and the girls bins and various 


letter files that we had set up and so forth. | 

I said what would happen if a flash fire or any type of fire 
occurred, what would my position be and his answer was that I would 
be out of luck. | 
| 

So, I said I mean I think that this has reached the point now 
that the amount of accounts receivable that we are carrying right now, 
and with the people that we have working here right now, we should 
have some protection, some type of insurance that will cover us and 


be practical for our type of system, for our type of business operation, 


| 
that we could get the proper coverage and I think Mr. Shinn said that he 


would go ahead and write up a policy. 
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Q Mr. Meckler, I show you what has been marked, or has not been 
marked -- and I will ask the Clerk to mark it as Plaintiff's Exhibit No. 1 
and for the inf ormation of counsel, this is the contract that was marked 

at pre-trial as Plaintiff's Exhibit 1. 


(Whereupon, the contract was marked as 
Plaintiff's Exhibit No. 1 for identification.) 


BY MR, GENN: 
Q I show you what has been marked as Plaintiff's Exhibit No. l 
which is the contract of insurance and ask you if this is the contract 
that you ultimately received? 
A Yes, itis. 

Do you recall when you received that? 
A Well, I imagine a week or so later after he wrote the policy 
approximately. 

MR. GENN: I would like to offer Plaintiff's Exhibit No. 1 
into evidence, Your Honor. 


MR. HERON: No objection. 


THE COURT: Mr. Ryan, would you like to see it? 


MR. RYAN: Yes, if I may. 

This contains a notation that was not on there at the time of 
the issuance of the policy, is that not correct? 

MR. GENN: Well, I will address that tothe witness. But I 
think it is true, Mr. Ryan. 

BY MR. GENN: 


I show you the endorsement and so that the record will be 
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clear, Mr. Meckler, there appears to be a notation on the endorsement 
which seems to say: "Received 4.30.62." That was not on the riginal 


policy, is that correct? 


A That is correct. | 


Q And the endorsement appears to be dated, as to the effective 
date, "11.17.61 for $179.25 additional premium." That was not on the 
policy either, was it? 


A No, it was not. 


MR. GENN: With the Court's permission, I would like to 


have the endorsement, so that it may be simpler for the jury to under- 
| 


stand, marked as Plaintiff's Exhibit No. 1-A and that will be as Part 
2 and then the second endorsement marked 1-B as to the Mosler safe. 
I think that that would be more clear -- 1-B is the second aiticiocmants 
THE COURT: You want the paper marked with two sumpaie: 
is that it? 
MR. GENN: Well, I think it will be simpler to refer to that 
way, Your Honor. 
THE COURT: Very well. 


MR. GENN: But they all will be encompassed within 


Plaintiff's Exhibit No. l. 


(Whereupon, the endorsement as to 
Mosler safe was marked as Plaintiff's 
1-A and the second endorsement 


referred to as Plaintiff's 1-B.) 


BY MR. GENN: 


| 
So that the record may be clear then, Mr. Meckler, I do 
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not think there is any dispute about this, but Plaintiff's Exhibit lis the 
contract, is it not? 

A Yes, itis. 

Q And the original showed as the sole endorsement Plaintiff's 1-A, 
attached thereto, is that correct? 

A Correct. 

Q And sometime later, which we will consider in later 
questioning, 1-B was sent in? 

A That's correct. 


Now, when you got the policy, Mr.Meckler, did you read it? 


Q 
A No. 
Q 


Did you have any discussion with Mr. Shinn upon receipt 


No. 

Did there come a time when you did talk to Mr. Shinn about it? 

Yes. 

Do you recall when that was ? 

On April ll, 1962. 

April 11, 1962? 

Yes. 

Do you recall the circumstances surrounding that 
conversation? 
A Yes. 


Q How did it take place and what was said at that time? 
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Well, that morning my bookkeeper, Mrs. Zimmerman, |brought 
| 
to my attention some premium notice that we had received that she 
| 
had gone over that seemed high to her. | 
I saw these notations in reference to premium amounts and at 


that time I took the policies out of this Mosler safe where we kept most 
of our business papers and for the first time I read the policy. | 
Q You say you kept the policy in the Mosler safe? 
A All of our business papers we kept in there. 
THE COURT: You kept where ? 
THE WITNESS: In the Mosler safe, Your Honor. 
BY MR. GENN: 
Q And you stated that you read the policy for the first time 
on that day? 
Yes. 


And after you read the policy, what did you do? 


I immediately phoned Mr. Shinn's office. 


Did you talk to Mr. Shinn? 
Yes. 


Q What did you say to Mr. Shinn in that conversation on 


| 
April llth, 1962, and what did he say to you? 
| 
A I told Mr. Shinn I was quite disturbed and needed some 
immediate clarifications. I said, first of all, you have wording in here 


about the Mosler safe for accounts receivable, for holding the accounts 


receivable. 
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I said you know we don't use the Mosler safe for accounts 
receivable as itis physically not big enough to handle the accounts 
receivable. 


I said, in fact, as recently we put in a money safe, that 


your company, Aetna, has also insured for us and their engineers have 


just been out here recently to look at the same Mosler safe to see if the 
money which is there, if this could be insured, or was qualified for 
whatever insurance policy requirements there were and he agreed with 
me that that was a mistake on the Mosler safe. 

I said the second thing, the most important thing for me, 
I don't understand why you have a clause in there or a sentence that 
says, relating to accounts receivable, when not in use. or when in 
use and I said I don't know what it means and I definitely need some 
clarification. 

I said when you read the policy, I said, you are familiar 
with our operation and you have been here a number of, more than a 
number of times, and you know my business just as well as I know my 
own business and you know that a substantial amount of our accounts 
receivable are kept out and that it is impractical to put them back on 
any type of regular basis unless they are completely a dead issue or 
there is no use for it and that my personnel numbered at the time about 
eight to nine office personnel just handling credit cards alone, a sub- 
stantial amount of cards in their work on various aspects of it and 


at various places. 


Mr. Shinn also brought up to me in this same conversation, 
something in relation to a discount of some type and I told him 1 wasn't 
interested in a discount. I never asked for a discount and that the 
entire policy, unless it covered my operation in a practical way sould 

| 
serve me no purpose and there was no aid for me to have a discount. 

Mr. Shinn assured me that he felt that I was covered | 
according to what we had discussed and according to what he had told 
me and he would clarify things for me and to put my mind at east he 
would call Mr. Valentine who was supposed to have been the under- 
writer for Aetna and he would call me right back. 


Q And this conversation took place, Mr. Meckler,on 


April the llth? 


A That's correct. 

Q And he said that he would call you back? 
Yes, he did. 
Did he call you back? 
Yes. 


All right. Will you tell us approximately what Mr. Shinn said 
to you and what you said to Mr. Shinn in that conversation? 
| 


A Mr. Shinn said he had spoken to Mr. Valentine, the under- 


writer, and that they were entirely aware of my complete operation 
and entirely aware that a substantial amount of my accounts receivable 
| 


are kept in use, kept out daytime and nighttime and in the morning. 
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They were well aware of the situation after closing hours and this 


was at our company's discretion, as I stated, as to how we used 
our accounts receivable control and how we worked our system. He 
realized that it would vary at times with the various phases, of the month, 
and so on that there possibly would be many of them left out because 
there was no written formula for it - just exactly how we would have it, 
and Mr. Valentine, or whoever else was in charge there, had assured 
him that we had complete protection according to the way he had made 
it up with me and according to the way he had written the policy and 
following that they would, just to ease my mind, send an endorsement 
or a letter of some'time, just to put me at ease, and put in it exactly 
what was just said to me on the phone. 

MR. HERON: May we approach the Bench, Your Honor? 


THE COURT: Yes. 


rtaekeae Ke KKK KEK 


(Tr. 59] 
(Whereupon, Counsel returned to the counsel table.) 
THE COURT: Members of the Jury: We are going to adjourn 


for the day. 


wkkKaeKkKK kk KKK 


J. A. Sl 


lTr. 63-169] 


THE COURT: Good morning, gentlemen. We are meeting a little 
late this marning as Mr. Ryan came to my chambers and wanted to be excused 
for 10 minutes. | 

MR. GENN: May I address the Court for a moment? 

THE COURT: Yes. | 

MR. GENN: With respect to the matters that we concluded, I 
believe, at the last hearing, I think on Wednesday there was some request 
by Mr. Heron with respect to the adminissibility of the testimony of Mr. 
Meckler who was testifying about conversations with Mr. Shinn and I would 


simply like to add to what I stated there that the policy shows Mr. Shinn as 


a signatory. | 
THE COURT: Shows him as a what? 
MR. GENN: The policy shows Mr. Shinn asa signatory. 


THE COURT: Oh, yes. But it is a printed policy for the most 


| 
MR. GENN: That is true and Mr. Shinn is nonethelss the 
agent who countersigned, the person authorized, it seems to me, and clearly 
| 
authorized party with whom Mr. Meckler would deal. 


THE COURT: Well, I don't think anybody disputes that he could 


sign the policy. | 

MR. GENN: Yes, I understand that, but the only question is 
whether or not these conversations would be admissible and binding in some 
way. ! 


Now, it seems to me, or so, if we read the authorities that are 
| 


| 
submitted, they in fact enforce the position that the plaintiff takes 3 
| 
A, 52 


THE COURT: What authorities are you talking about? 
MR. GENN: I am speaking of the authorities that were submitted 


in the memorandum by Mr. Heron. As far as I read those authorities they 


simply say that the question is a fact queation and I don't see any in which 


the testimony was excluded. 

THE COURT: Mr. Genn, after all, in a case of this kind you have 
to face the facts of life that usually these policies that are issued in any field 
of activity are not something specially drawn up for an individual or the 
corporation who is taking the policy out. They are usually in some form that 
has been devised and printed up and there are a few little places where you 
fill something in and there is usually a part that is printed as to how it can 
be modified and how it cannot be modified and when the person gets one of 
these policies, he is on notice of that. 

MR. GENN: I unmerstand that, Your Honor, but the parties can 
waive that provision, 

THE COURT: Well, you have not produced anybody here yet 
who says anything about what the authority was for anybody to waive some- 
thing. The fact that somebody has authority to sign a printed policy and to 
fill in certain things would not indicate that he has authority to waive pro- 
visions that are specifically in there in print. 

MR. GENN: Well, if the Court please, I submit that at this 
stage it is too early to make that determination. I don't have any doubt that 
if I cannot establish later on through all of the evidence there has been a 
waiver and a valid waiver, that a motion to dismiss is probably going to lie. 

THE COURT: Since the close of the session I have read all of 
these depositions and I have read the pre-trial carefully and you seem to be 
claiming, as far as I can make out, that the endorsement that was issued 


was in accord with what Mr. Meckler thought he was getting. 
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MR. GENN: Yes -- was not in accord? 
THE COURT: That was in accord. You first take ‘the position 


that it is in accord with it. 


MR. GENN: No, I don't think so, Your Honor. 


THE COURT: Well, that is what I get out of what you have said 
here in your pre-trial statement. | 
MR. GENN: Well, perhaps I would wish to Sach that, Your 
| 
THE COURT: Wait a minute, let me find it and maybe itis 
capable of the interpretation that you claim, but certainly that is what I 
got out of it. | 
MR. GENN: Yes, that is quite true, Your Honor. 
THE COURT: You said: "Plaintiff asserts that the Defendant 
Shinn was to cause and did cause and promised to cause the proper policy 
to be executed." | 


Well, Mr. Heron, what do you understand as to what he is 


claiming? 


MR. HERON: It is in paragraph number five of the complaint, 
Your Hmor. | 


THE COURT: Paragraph five. 

MR. HERON: Shall I read it -- I have it here before me. 

THE COURT: That would be fine. | 

MR. HERON: "After the issuance of the policy" and of course 
they are referring to the accounts receivable policy -- "and ae to April 27, 
1962, defendant Aetna Casualty and Surety Company and Ralph Shinn agreed 


with the plaintiff to amend Item 5-A of such policy to provide the accounts 


| 
records shall be kept in safe files other than those stated in the original 
J.A. 54 | 


policy." And on April the 30th, 1962 an endorsement to that effect was 
received by the plaintiff. 

THE COURT: Now, what are you reading from? 

MR. HERON: From the complaint. 

THE COURT: Which paragraph? 


MR. HERON: Paragraph eight and that is on page two, Your 


THE COURT: Oh, yes. 


MR. HERON: An endorsement to that effect was received by 


the plaintiff which endorsement was effective as of September 17, 1961 
and it goes on to say at that time and prior thereto, and so on. 

THE COURT: That is exactly what I said. 

MR. HERON: Yes. 

THE COURT: That you claim that the endorsement that was 
issued did conform to what Mr. Meckler claimed he was going to receive. 

MR. GENN: I don't believe that it did precisely say that, 

Your Honor, with all deference. I think what is being said is this. There 
was an understanding as to what was to be received by Plaintiff. 

THE COURT: You say that in paragraph seven. 

MR. GENN: Yes. There was an understanding as to what was 
to be covered and it was to cover this business including the arrangement 
for the use of the Remington Rand files. 

Now, when the endorsement came in after the fire it could 
properly be interpreted to cover this particular situation, but if for some 
reason it is not interpreted to cover that, then certainly the understanding at 
that time was that he should have covered it. 

THE COURT: Well, Exhibit 5-B was never changed. It was 
always in there. The endorsement didn't change it and it was in there in the 


beginning. 
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MR. GENN: Yes, I think it did. I think 5-B shows it was amended 


and the date as of 11.17.61. 


| 
THE COURT: No, I don't think that is correct. \I think that 


| 
MR. GENN: S-A, I am sorry, Your Honor, you are correct. Yes, 
| 


the only thing that was amended was A. 


but of course 5-A refers to "when in use". But S-A was amended in that specific 


| 
endorsement. | 
| 


THE COURT: Yes, but it doesn't make any difference. ] mean, 


| 
it doesn't change it from the other, as I read it. I took somel of these things 
4 


out of the file in order to not have to handle this large file. 
MR. GENN: Yes. 
THE COURT: When I am trying to read something out of it. 
MR. GENN: I understand, Your Honor. I suggest to Your Honor 
that one can by conduct or words or anything else waive. You don't have 
to have just an agreement. You can by conduct waive any provisions : 


| 
THE COURT: Well, ordinarily you can, but here you have 


something that puts the person that gets this policy on notice that this 


company is issuing this policy ina certain way. 


MR. GENN: That it has to be dene by endorsement, yes, and it 


was to be done by endorsement, and it was done by endorsement,. but the wrong 


endorsement. On April 28, after the fire, it was done by wrong endorsement. 
| 


THE COURT: This endorsement says that the answer to Item 
: | 


| 
5-A and the declarations as amended as shown below and it leaves 5-B right 
| 
| 
where it was. 


MR. GENN: Well, that is wrong. | 


THE COURT: But it is not inconsistent with it/in any way. 
MR. GENN: But it is wrong. It came in after the fire. If their 
understanding was that it was to be done by endorsement, the valid endorse- 


ment by the insurance company cannot be raised at this time, because they 
| 
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did not endorse it properly. 

THE COURT: I don't follow you at all. I don't know what 
you are making reference to. 

MR. GENN: Well, Your Honor, the endorsement came in 
after the fire. 

THE COURT: Yes. 

MR. GENN: And that is most important to this case. 

THE COURT: Well, if it came in after the fire, then I think 
you would be guided by the original policy. 

MR. GENN: No, I don't think so. 

THE COURT: You claim that you cannot rely on the endorsement. 

MR. GENN: Well, the insurance company conceives that the 
original policy is in error. They admit that. They admit that the Mosler 
safe was not large énough to take care of the accounts receivable, so itis 
a policy that is in error and it never was corrected until after the fire. 

THE COURT: Mr. Genn, if somebody issues me a policy and 
said it was only to cover something in the nature of a particular safe, I 
would consider it my obligation that I should get that particular kind of safe 
if I didn't already have one. 

MR. GENN: We hada Mosler safe, Your Honor. 

THE COURT: I know you did. 

MR. GENN: And the Mosler safe was not sufficient to cover it 
and it was not even'so considered by the insurance company. The insurance 
company was aware; and I think the evidence will ultimately show, and Mr. 
Shinn personally knew because on November the 17th they sought to add the 
Remington Rand provision. I think the testimony of Mr. Shinn, as a matter of 


fact, will show that this understanding that Mr. Meckler had was quite true, 


in fact. J. A. 57 


THE COURT: Allright, but Mr. Shinn was not the person who 


was writing the policies for the insurance company. The only thing apparently 


Mr. Shinn was doing was filling out these forms. | 


MR. GENN: Oh, I think the law if very clear, Your Honor, that 
| 


he is a general agent. 


| 
THE COURT: Well, that is the reason that I asked you to give 


| 
me some law, if you had any. 


| 
MR. GENN: Well, Your Honor, I will submit further authorities, 
but I think it is clear and the statute in our jurisdiction provides that -- and 


this is 35-302 -- it defines general agent and special agent and we have a 


case here in Reznik, 91 Atlantic 2nd -- | 


THE COURT: Oh, I read that case. That case does not help 
us very much here. 

MR. GENN: Oh, I think it does. My suagestion is -- 

THE COURT: Is that the case that says that where you move 


| 
property insured from one place to another without giving any/ notice to the 


insurance company that it invalidated the coverage? 


MR. GENN: Well, that might have been an element, but that 


was not what I was thinking about in relation to that case. The only thing 
| 


I had in mind was that that is the only case, and I don't know why they 


didn't fight it, but that is the only case where oral testimony was excluded. 
| 


The oral testimony was excluded, the oral testimony of Reznik, and let me 
| 
give you the factual picture briefly. 
THE COURT: What is the statute you refer to? 
| 


MR. GENN: 35 Section 302. I would submit it] to you, Your 


Honor, and I would have done so, but I had a death in the family and I 


had to go to New England over the weekend. I am sorry that'I couldn't do so. 
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THE COURT: Well, what is the section that you think is 
pertinent here. Would you hand me that Section No. 35. 

MR. GENN: That defines general agent and special agent. 
I think it will be helpful if we can get the Reznik case which is 91 Atlantic 
2nd, D. C. Court of General Sessions. 

THE COURT: Well, is that not the case that I had mentioned 
to you? 

MR. GENN: Well, my only concern with that case was dealing 
with the question of oral testimony of the witness, and in that case what 
happened was this: The parties, Wolff and Cohen -- it was Reznik versus 


Wolff and Cohen -- Wolff and Cohen were agents just like Mr. Shinn. 


THE COURT: Well, I don't think we need to spend a lot of 


time on this testimony part. You are making some sort of a claim against 
Mr. Shinn. 

MR. GENN: Yes. Now, what I say is significant is this: 
They excluded the testimony because Wolff and Cohen were mere sales agents 
and they held that a general agent undoubtedly could go into a contract, 
could enter into a contract and in fact, Your Honor, an oral contract of insurance. 
There could even be an oral contract of insurance and that is the situation here, 
which binds Aetna. 

THE COURT: You are not relying on this claim, then, that what was 
issued actually covered this. 

MR. GENN: Yes, Iam. I think that properly construed it did 
cover -- well, it is ambiguous, but actually used in the context of this policy 
we don't know what this policy actually means and the parties didn't know and 


Mr. Shinn didn't know, Mr. Meckler didn't know, and Aetna didn't know. 
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| 
I think you have to understand the whole context of the case, 


because, abstracted in some other form of insurance, it might have some 


other meaning. 
THE COURT: The contract doesn't seem ambiguous to me. 
MR. GENN: It may be, Your Honor, perhaps in automobile 


insurance, or it may not be, but accounts receivable, the testimony will 
show, are different and the parties knew it was ambiguous. That term 
is not at all clear, and the testimony will show, as Mr. Shinn said in his 

| 
deposition, that the parties knew they continued to keep out these items 
overnight that we are talking about, that they were working shy Itisa 
question of the understanding of the contract, ad if he had that understanding 
as general agent as to what that meant, surely Mr. Meckler was entitled to 
believe that the arrangement as to his procedures would be covered, and Mr. 
Shinn testified to that. 


I suggest to you that if Mr. Shinn testifies as he did in his 


deposition the term: "when not in use" meant even overnight, the items 


which they were working on could be kept out. 


| 
THE COURT: Well, now, what you are asking for, or what you 
| 
want to say is that the understanding or the claim is that they were entitled 
| 
to leave everything out overnight. 


MR. GENN: No, I didn't say that. 


THE COURT: Well, in substance that is what you are basing 
| 


your claim on. | 
MR. GENN: No, I don't believe so. I think that is extending 
it beyond what I am saying, Your Honor. 
I am saying that they were entitled to leave out items that 


they were working on. They didn't have to put them back each night and 
J. A. 60 


at certain parts of the month it is true that a great many of them would have been 


left out and Mr. Shinn knew it. In fact, I think Mr. Shinn's testimony and that 
of the plaintiff will coincide on that point as it did previously and I think 

that this type of testimony is plainly admissible. There has been no authority 
submitted here that allows the striking of that testimony. 

THE COURT: Well, as I was about to say a while ago, I expect 
to let all the testimony in and then I would expect to instruct the jury. 

MR. 'GENN: I understand that, Your Honor, but I am simply 
suggesting to you that there has been no authority cited in support of the 
proposition by the party who has moved -- not one -- and I don't believe 
that they will find any. 

Now; what defendants are saying is wrong, because I submit 
that you can waive that provision by your action or conduct and I agree 
that merely a solicitor in Oshkosh can't waive such a provision, but a man 
who signs an endorsement surely can, because it is done. It says it can be 
done by endorsement. Who else would be the one to waive? 

THE COURT: But the trouble about it is there doesn't seem to 
be anything inconsistent between what he has said and the exhibit. 

MR.'GENN: Well, it didn't reflect in the exhibit. They didn't 
reflect what the understanding was. 

THE'COURT: Well, I don't think that we will spend any more 
time on it now. We will go forward. 

MR. GENN: Very well, Your Honor. 

MR. HERON: I would just like to hand it to Your Honor a 
Citation dealing with this matter, or rather citations which I feel exactly 
fit Your Honor's thinking and I think you may be interested in this. 


MR. GENN: Well, may I see that? 
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THE COURT: Are you a’l ready for the jury? 
MR. RYAN: Just before Your Honor sends for the jury, I would 


like to make one point. I think that Your Honor has not disposed of the 


motion that Mr. Heron made. | 
| 


THE COURT: The motion to exclude? | 

MR. RYAN: The motion to strike the evidence. | 

THE COURT: I will deny the motion at this time. 

MR. RYAN: Thank you, Your Honor. : 

MR. GENN: Your Honor, may we just handle orle further thing. 
We had an exhibit marked and I would like to move for admission; I don't 
think it has been marked in evidence, so I would now like to have Plaintiff's 
Exhibit 1 and 1-A admitted into evidence and I would like to have 1-B changed 


to Plaintiff's Exhibit 2, because there has been very substantial testimony 


in regard to it. 


THE COURT: Well, you have had that done, I think. The 
| 


endorsement is called Plaintiff's Exhibit 1-B and the original!part is called 


1-A. 


MR. GENN: Yes, Your Honor, all right. 


THE COURT: The policy itself is called one. | 


MR. GENN: Very well, Your Honor. I do not think, according 
* | 


to the Deputy Clerk, it has been marked received into evidence. 
| 


THE COURT: Well, it will be admitted. | 
| 
(Whereupon, Plaintiff's Exhibits 1, 
1-A and 1-B were sdattees into evidence.) 
| 
THE COURT: What about the pencil notations that appear on 
these? | 


MR. GENN: Well, it has been testified that these were not on 


there. I don't mind if they are erased at this time, Your Honor. I would have 


THE COURT: This one has a pencil notation over here with 


something about "received". You say there has been testimony about it? 


MR. HERON: One suggestion occurs to me, Your Honor. 
There will be a considerable amount of accounting detail. 

THE COURT: Yes. 

MR. HERON: Offered by both parties and I wonder if it will be 
appropriate for the plaintiff to proceed with his case as to the basi issues 
before reaching the accounting detail and at that time I would like to make a 
motion which I believe would dispose of the case. 

THE COURT: All right. 

MR. GENN: Well, I presume that there would be with the under- 
standing that the damages would be claimed and that we won't get a defense later 
that we haven't proved damages at that point. 

MR. HERON: Well, it would divide the issues which the Court 
has before it today. It would divide the issue of liability from the issue of 
damages, in other words. 

THE COURT: Well, you know, of course, that you can make a 
motion, that you will have an opportunity to make your motion, but it does 
seem to me that we should have all of the facts in the case and then if some- 
body wants to appeal the whole thing is there, the whole picture of the trial 
is before the Court of Appeals. 

MR. HERON: Very well, Your Honor. My only thought was a 
possible saving of time. 

MR. GENN: MayI proceed, Your Honor. 

THE COURT: Yes, bring in the jury. 

(Whereupon, the members of the jury resumed their seats in 


the jury box). J. A. 63 


| 
MR. GENN: Would you resume the stand, Mr. Meckler. 


Whereupon 


MILTON MECKLER 


resumed the stand, and having been previously duly sworn, was examined 


further and testified as follows: 


DIRECT EXAMINATION (Cont'd) 

BY MR. GENN: 

| 
Q Mr. Meckler, I would like to retrace a few steps in 

| 

| 


connection with what you testified when we recessed last Wednesday wk 


think you had testified about obtaining the policy in question which has 
been marked and admitted into evidence as Plaintiff's Exhibit No. land 
that had an endorsement marked as Plaintiff's Exhibit No. 1-A, is that 
correct? 

A Yes, sir. 


Q Now, so that the record is clear, Exhibit No. lis the 


policy and Exhibit No. l-A is the endorsement, and they were sent to you 
| 


some time shortly after November 17, 1961, the date of the policy, is that 


not correct? | 
| 
| 
A That is correct. 
| 


Q And now again, to recap, the endorsement whilch has been 
| 

marked 1-B, which is marked as effective November 17, was sent to you, 
| 

was it not, after the fire in April? 


A That is correct, after the fire. 


THE COURT: That was exhibit 1-B? 


THE WITNESS: Yes, ma'am. 
BY MR. GENN: 


Q I1-B, that came after the fire. All right. Now, do you recall 


| 
how long after the fire you got that endorsement, the endorsement 1-B? 
64 


A I would say the Tuesday or the Wednesday after the fire -- about 
four days after the fire happened. The fire happened on a Friday night and we 
got this the Tuesday or the Wednesday. 
MR. GENN: I would like to have this marked as Plaintiff's 
Exhibit No. 2, if it please the Court. 
(Whereupon, a photostat of an 
envelope was marked for identification 
as Plaintiff's Exhibit No. 2.) 
BY MR. GENN: 
Q I show you what has been marked as Plaintiff's Exhibit No. 2 
for identification, Mr. Meckler, and I ask you if you can identify that 
photostat? 
A This is a photostat of the top of the envelope that the endorsement 
came in right after the fire. 
Q So that we are not confused about this, what is the date stamped 
on that? 
A May the first, 1962. 
Q May lst? 


1962. 


Q And that was sent by Mr. Shinn? 
A 


Ralph Shinn, the agent for the Aetna Insurance -- I mean for 
Aetna Casualty. 
MR. GENN: I would like to offer this into evidence, if the 
Court please. 
MR. RYAN: No objection. 
THE COURT: May I see it, please? It may be admitted. 
(Whereupon, Plaintiff's Exhibit No. 2 
for identification was admitted in 


evidence .) 


BY MR. GENN: 
Q No, Mr. Meckler, Exhibit No. 1-B, which came!in the envelope 
referred to as Plaintiff's Exhibit No. 2, was the endorsement sent in pursuant 
to your conversation with Mr. Shinn on April the llth, is that correct? 


MR. RYAN: I object to that, if it please the Court. 


That calls for a conclusion as to what was done. 
| 


| 
THE COURT: Yes, the objection is sustained to! the form 


| 

of the question. 
| 

| 


MR. GENN: Thank you, Your Honor. 


| 
BY MR. GENN: | 
Q Mr. Meckler, between the conversation that you had with 
Mr. Shinn that you told us about last Wednesday on April the!llth, that is 
the conversation you had on April llth, and the date of the wala of this 
endorsement, did you receive any other endorsements? 
A No; none whatsoever. 


Q Now, thereafter, did there come a time, Mr. Méckler, when 


the plaintiff New York Home Furniture Company submitted a proof of claim 


or proof of loss, or you on behalf of New York Home Furniture Company 

submitted that? | 
A Yes, sir. | 
MR. GENN: I would like this marked as Exhibit No. 3 for 
identification. | 
(Whereupon, proof of loss was marked 
for identification as Plaintiff's Exhibit 
No. 3.) 

BY MR. GENN: 


| 
I show you what has been marked as Plaintiff's jExhibit No. 3 
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for identification denominated "Sworn Statement in Proof of Loss" and I ask 
you if that bears your signature on that document and whether you are familiar 
with it? 


Yes, sir. It is my signature and that is the proof of loss against 


Is'that the proof of loss that was submitted in this case? 
Yes, sir. 
What is the amount of the claim? 
$295,674.01. 
And what is the date of that, sir? 
(No response.) 
The fire loss was on what date, sir? 
A April 27, 1962. 


Q Thank you, Mr. Meckler. I would like, if the Court please, 


to have .Plaintiff's Exhibit No. 3, the sworn statement in proof of loss 


submitted into evidence. 

THE COURT: Is this statement covered in the pre-trial, or not ? 

MR. GENN: I believe it is substantially covered in the pre- 
trial, Your Honor, as amended. There was a supplemental amendment to the 
pre-trial statenent and the pre-trial statement as I remember it summarized 
the proof of loss. 

THE COURT: Is everyone familiar with this ? 

MR. RYAN: We have seen it. It is stipulated -- that is 
pre-trial Plaintiff's Exhibit No. 2, Your Honor, and that is a copy of the 
sworn proof of loss. 

THE COURT: Admitted. 

(Whereupon, Plaintiff's No. 3 for 
identification was admitted into 


evidence .) 
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BY MR. GENN: 


Q Now, no sum on tais accouts receivable policy has been 


received by you, is that correct, Mr. Meckler? | 


A That is correct. 
Q And you have indicated that the fire took place bn April the 

27th of 1962. Did you goto the premises? | 

A I was phoned by Number 2 Precinct at approximately eleven p.m., 
or so, and I came right down there. | 
Q What type of damage was done to the premises, Mr. Meckler? 


A Well, the store and the premises were just about completely 


gutted. Do you want me to describe it? 


Q To whatever extent, ina short way, you can. Give us an idea 


of what it looked like. 
A Well, the first floor had been completely gutted. The fire had 


actually melted the machines. We had an NCR 2000 machine! and typewriters: 
| 


and the regular pieces of equipment and they were just about melted. 


| 
| 
There was nothing left but the bases. | 


The mezanine offices that we used for our credit personnel were 


completely destroyed. | 
About the only thing left of the actual building was the basment 
which had actually been flooded. There was about four or five feet of water 


in there which they later pumpted out, later on. | 


Q And now, did you attempt to get the business going, or did you 
continue to do business in any way? 


A Yes, we went ahead and opened up the warehouse at the store 


that I had mentioned previously at 1315 Seventh Street, about three or four 
| 


| 
doors down, and we went ahead and purchased, or I did on my own, a couple 
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of desks and office equipment all that sort of thing and had a phone putin 
there, tried to get re-established again. 
Q And were you successful in keeping the corporation going? 


MR. HERON: That hardly seems material to this suit, Your 


Honor, the subsequent success or lack of success in the operation of the 


business after the fire. 

THE COURT: Would you repeat the question, please? 

(Whereupon, the Reporter read back the last question.) 

THE COURT: The objection is sustained. 

MR. GENN: I don't mean to transgress the Court's ruling, 
Your Honor, but I think this inquiry would be at least pertinent to some 
extent. Iam not wedded to the term "success", but I would like to ask 
a further question along these lines. 

BY MR. GENN: 

Q Mr. Meckler, did the business continue, and if so, for how 
long thereafter? 

MR. HERON: Well, there again, Your Honor, I think that is 
subject to the same objection. The question we are concerned with here 
is the value of certain property destroyed at the time of the fire. 

MR. GENN: If the Court please, I think it is important, 
because there is a claim about the collection of certain accounts receivable 
and I am seeking to clarify that. 

THE COURT: Well, ask him about the accounts receivable, then. 

BY MR. GENN: 

Were there any accounts receivable that survived the fire? 

Yes. 


Approximately how much were those, if you remember? 
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I believe in excess of $30,000. | 
And was some effort made to collect those accounts? 


Yes. 


For how long did that effort continue as part of your operation 
of the business -- and how long did the business continue? | 
A Until about February of 1964, to a certain een 
Q Was any selling or any other thing being handled beside the 
collection of accounts receivable after the fire? 

MR. HERON: There again, I think we are seein into the same 
area that I have objected to. This is going beyond the collection of accounts 
receivable. 

THE COURT: What is your objection? | 


MR. HERON: Well, the plaintiff is proving the property damage 


claim and part of the property consisted of accounts receivable -- well, it 
was accounts receivable entirely and there has been testimony which Your 


| 
Honor has said was admissible respecting collection of receivables which 
| 


survived the fire, but the remainder of the business and other operations of 
| 


the plaintiff has no bearing whatsoever on his rights under this policy in 
i 


connection with his claim here. He is testifying now about the other business 


operations. | 


THE COURT: Suppose you restate your question, Mr. Genn. 


MR. GENN: Thank you, Your Honor. 


BY MR. GENN: 


Q Was the collection of accounts receivable after|the fire in 
connection with the continuation of the business? 


A I don't understand that question. 


| 
Q At the time of the fire you have indicated the amount of 
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accounts receivable. Do you recall the amount of claims against the 
corporation? 
A Approximately $120,000 against the corporation. It may be a 
little more. 

THE COURT: Now, what corporation are you talking about? 

THE WITNESS: I am talking about New York Furniture Company. 

BY MR. GENN: 

Is New York Furniture Company operating at this time ? 

No. 

When did it cease to operate? 

I was forced to stop it in February or March. 

MR. HERON: I would like Your Honor to caution the witness 
simply to answer the question as to when it ceased operation. 

THE COURT: Yes, sir. If you'd just answer the questions 
without adding anything to it. 

THE WITNESS: Yes, ma'am. 

THE COURT: Would you read the question to the witness. 

(Whereupon, the Reporter read back the last question.) 

THE WITNESS: February or March, 1964. 

BY MR. GENN: 
Q And were those claims against the corporation, New York 
Furniture, that you have referred.to and. others, still outstanding? 
A Yes. 

MR. HERON: Now, that is not material, Your Honor. The 
situation of the business of the plaintiff as it then existed is not material. 

THE COURT: The objection is sustained. 


BY MR. GENN: 


Now, Mr. Meekler, we have earlier gone-through some 


| 
| 
discussions that you had with Mr. Shinn on April the llth referring to your 
operation and I think you testified about his being on the premises at night 
and seeing your premises on other occasions. | 
Suppose you describe for us what was the nature of this 


business during the pertinent period, and I am talking about just prior to 
November 17, 1961 up through the time of the fire? 
A Well, Mr. Shinn -- 
Q No, I am asking about the business now, not what Mr. Shinn 


did or didn't do. 


Oh. 


Just tell us how you ran your business. 


| 
Well, we were basically a credit operation. We had a retail 
| 


sales force and we had a partial outside sales force. We had two or three 
personnel inside and we had credit offices consisting of approximately, 
excluding myself, approximately nine people, four men and oe assistants, 
girls -- credit girls as we called them, a bookkeeper and our entire operation 
about ninty-nine per cent of it was done ona retail level onla credit basis. 
Q Now, there has been reference to a Mosler sate in what has 
been admitted as Exhibit No. 1-A, the first endorsement. What is a Mosler 
safe and how large, approximately, would that safe be? 


A Mosler safe? 


Yes. 


I would say roughly about six feet tall, possibly 30 by 34 
inces across and not very deep, I imagine. | 
Q Well, how about the interior of it, how much inner space 


did it have for use for records? 
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A Well, the interior was set up, it wasn't set up for records. 
Half of the safe was used for a money vault which we were required to have 
if we wanted to have insurance on money left there overnight. 
Q And how about the insurance on money left overnight, did 
you have that? 
A Yes, oh, yes. 

And half of it was used for that purpose? 


There was a money chest that had been set inside the safe. 


Q 
A 
Q And as to the remainder of it, what was the remainder used for? 
A 


Well, for business books and personal papers, business papers, 
probably one quarter or maybe possibly more than a quarter, that was divided 
into two steel drawers where watches and jewelry were kept. 

Q And how much room did it take to put in the accounts receivable 
records that are involved in this particular case -- how much room would it take 
in a cabinet or cabinets? 


Well, you want me to compare it with the size of the Remington 


Well, let's take the safe files. There has been reference to the 
Remington Rand safe files and that is in Exhibit 1-B which came in after the 
fire. It talks about two Remington Rand safe files. 
A Right. 
Q Now, what is the size of those Remington Rand safe files and 
first of all when were they obtained? 
A I couldn't remember the exact date, but somewhere in the period 
of, during the period of, it would have to be some time after November 1961, 
because we didn't have them at the time of the original policy and up until, 


of course, somewhere in 1962 I bought them from my bank. 
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You bought them from the bank? 
I believe it was the Suburban Trust. 


Were these particular safe files capable of holding the accounts 


receivable, all of them? | 


A No. 


Q How much would they be capable of holding --\a substantial 


amount, 90 percent of them, say? 


I wouldn't say 90 per cent, no. 


What percentage would you say those safe files could possibly 


Well, it would depend on what you would put in them, I mean 
| 


how they were put in. If they were just shoved in with no purpose of filing 
| 
in mind, it would possibly hold 40 or 45 percent, possibly. | 


Q Now, besides the Remington Rand safe files and the Mosler 
i 
safe, were there any other safes on the premises? 
| 
A No, safes, no. 


Q Now, speaking about the credit operation, how were the accounts 
| 


receivable records that did not survive the fire or the ones that were affected 

by the fire, how were they used, and what did you do with them? 

A Without going into the credit business, itis a substantial process 
of working on accounts, particularly the kind of accounts which we handle, which 


| 
was a sizeable amount. There is no beginning and no end. itis justa standard 


process of credit people working on them. They had special receptacles by 


| 
their individual desks that were made to order for us in which they would keep 


their cards and their contracts right where they worked. It is just a con- 
| 


| 
tinuing operation. I mean, it is a regular routine of a credit operation and 


| 
there are several different phases, checking in new accounts, checking 
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contracts, checking with the credit bureau, checking with other stores which 


normally most of the stores cooperate, checking on places of employment of 


the people. 

There was a special mailing setup where any one of these three 
girls could come over and just check over the contracts and take over from 
the next one. It was just a continuing working process and all of these had 
to be kept intact that way and this is what we did, this is the way it was 
done. 

We had built special facilities, we had put up an extra mezanine 
floor and, on the first floor, we had to put in another credit man and we had 
a balcony there and we built another balcony right above the bookkeeper to 
take care of another credit man who also had their glass bins and portable 
files which were kept on their desks for the purpose of holding cards and 
each one would-hold approximately 1,000 cards which could be contained 
in that quite easily, and each man would have seven or eight glass bins 
in front. They were made to order for the contracts and cards that were 
always kept floating around. 

Q And at about the time of the fire, how many accounts did the 
corporation have that were active, approximately? 

I would say approximately about 2,000 accounts. 

And the accounts records that were lost consisted of what? 

Of the actual working cards, the accounts receivable card 
which is, which showed the customer's name, the amount owed, the balance, 
the type of payments that were supposed to be made and on the back of the 
card it wuldlist the customer's place of employment and anything else. 

The more pertinent information would be kept attached to the contract itself, 
such as the credit ‘references, relatives, personal references, store references 


and so on. 
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Q You are talking about the contract -- thatisa eeparata 
document? 
| 
A A separate document. Conditional sales document which 
was composed of a contract, credit application and delivery ticket, to 


show the delivery of merchandise. 


Q And the documents, all of those you have described, were 


lost in the fire as part of the proof of loss? 


| 

A We have a substantial amount of contracts and substantial 
| 

| 


amount of accounts receivable cards, yes. 


Q In other words, all the documents that were used in 


reference to the particular accounts were account cards -- | 


A And the contract. 
| 
Q And the contract, yes, and I think you indicated that there 


were delivery tickets and certain other items that might be attached to the 


contract, is that right? | 


A Yes, that is correct. 
Q Would there be anything else beside the delivery tickets 
attached to the contract? | 
A Well, you have a legal size, regular size contract and 


there is a credit application which would be the original application that 


we based the extending of credit on and the delivery of the merchandise on. 


The account card was strictly a handy means of looking at 


| 
it and the only thing that would be on that would be just the customer's 
place of employment and so on. | 
| 


Therefore, if they needed to go further than the place of 
| 
employment, the contract would have to be pulled and you |would have to 
| 


get that information from there and you would have to just check it with 
| 


the contract. But we just used to use all the cards and the contracts at the 


time they were being serviced or used so in general the credit man and 
sometimes the girl typing out letters would generally have to pull the 
contract to go further into the into the information such as a lot of stores 
required a letter to be sent for an exchange of information and you would 
just have to pull out the contract and get the information from there. There 
is not room on the card to list-all the information like that. It was set 
up that way and they made it especially like that for the NCR 2000. 
There was a limit on how much information you could get on a card physically. 
Q You refer to this NCR 2000.and this is probably very familiar 
to you, but Iam sure it is not tous. Can you tell us what the NCR 2000 
is? 
A The NCR 2000 is a business machine put out by the National 
Cash Register Company for handling the posting of accounts and validating 
of contracts. It sort of cuts the office work down a bit so far as the posting 
of money coming in and the posting of contracts coming in and so on, and 
as was mentioned before it was for the purpose of, the NCR 2000 is made 
to fit the size -- it is not a means for the purpose of storage, itis a 
machine for the purpose of convenience of posting. 
Q Well, is it fair, Mr. Meckler, to state that Plaintiff's 
Exhibit No. 3, the proof of loss, accurately reflects the amount of lost 
accounts receivable in this case? 
A Yes, sir. 

MR. GENN: I have no further questions. 

CROSS -EXAMINATION 
BY MR. HERON: 


Q Mr. |Meckler, you have mentioned the Mosler safe. DidI 


understand you to say the books of the company were kept in there ? 


A The books and personal records of the company, yes. 
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Would they be put in there after the close of business for each 
| 
| 


In general, yes, unless the bookkeeper was working on 
something. 


Q Of what did those books consist? 


A Well, I imagine we would have our checkbook in there and our 


sales entry book and general ledger was kept by our accountant and anything 
else that possibly the bookkeeper was working on, I imagine, like the 
payroll book was kept in there. | 

Did you have a returned or repossessed sales journal, sir? 
That is in the sales journal. | 
That is in the sales journal? 
Yes. 
What about a cash disbursement journal? 
I believe that is in the same journal. 
It is under the same cover? 
I believe so. 
And what about a cash receipts ledger? 


I believe it is the same thing. 


| 
All listed under the same cover as far as you know? 
| 


Yes. 


And what were the terms upon which you sold merchandise? 


I don't understand what you mean by terms. 
Well, did you sell them under contract, weiter contract? 
Yes, conditional sales contract. 
A conditional sales contract? 


Yes, sir. 
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Q And in each instance that merchandise was sold the purchaser 
signed a conditional sales contract, is that right? 
A That's correct. 
Q And those contracts contained provisions that if a purchaser 
failed to make a payment the goods sold might be repos sessed? 

I believe so. 

And that would be the regular practice? 

Regular standard procedure. 

And where were these conditional sales contracts kept? 

You mean when not being used? 
Q Yes. 
A Well, we had right next to the Mosler safe, there was a 
regular file cabinet that was set up in alphabetical order or numerical 
order, I forget which one, but it was just kept in the regular letter 
cabinet. 
Q Do you know what kind of cabinet that was, or who the 
maker was? 
A No. I had purchased it used from an office supply on Seventh 
Street at the time and it was just a painted, repainted used model. It 
wasn't anything fancy. 
Q They were not the Remington Rand safe file cabinets that 
were mentioned in the policy? 
A No, no. 

Were the contracts ever kept in the Mosler safe? 


In the Mosler safe? 


No. 


Q 
A 
Q Yes. 
A 
Q 


Were they ever kept in the Remington Rand safe cabinets? 


A No, you couldn't hold the contracts in the Remington Rand. 
| 


They were not set up for contracts. 


Q Can you tell us in a little more detail about the credit check 


| 
that you mentioned. When a customer purchased good you made a credit 


check, did you not, on that customer? | 


There is a whole process. I could explain it. 
| 


| 
Would you please do that. 


Well, basically we had new accounts and we hag old 
customers and each one was a separate process. It would depend first 
of all on where the sale originated. There were two phases|to it. We 
had our outside sales force as I mentioned and we had people that would 


just walk right in the store. 
Basically, there would be a credit check that consisted of 
verifying the customer's home residence, that is calling the’ landlord, 
and the next thing would be the employment which is a Uhackone. simply 
by calling the job and verifying that. 


In most cases, well, in a good many cases atjthat time and 


| 
even today most employers want a letter of verification and this will be 


followed up by one of the girls by a letter to the Government job or the 
| 


business or whatever it was to verify the employment. Usually there were 


two or three credit references or as many as we could obtain from the 


purchaser and these would be checked out by phone or mail if required. 


Q And would all of these steps be taken before the merchandise 
| 


was delivered? | 


A We still have a few more steps, if I may tell you. 


| 
Q Suppose you tell me about those. 
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A After the normal checking of it then we belong to Stones 
Mercantile Agency, or we did at that time, and our credit man would call 
this agency which is a sort of a clearing house for most people and if these 
people have any kind of a credit record, they could give you the information 
on the phone. If they know anything about any law suits or detrimental 
problems they could give you all this information and we in turn would 
mark it on the special report that they supplied, but all of these things 
would be checked in connection with the contract as just general checking 
processes, checking out and then it would usually come to me and I would 
give the final okay for delivery or not for delivery. 
Q So do I understand that all of these steps were taken before 
the contract was accepted by the New York Home Furniture Company? 
A Yes, unless, as I say, was a customer than had an account 
with us before. We wouldn't go through that much red tape if they had 
an established account and in that case it would just be a normal verifying 
of the basic information. 
Q And after that the acceptance would be final and the goods 
would be delivered to the customer? 
A That is correct. 
Q Now, can you tell us when in that process the sales would 
be posted in the sales ledger? 
A Well, you have a few more processes. 

Would you follow those through? 


Can I explain that? 


Q 
A 
Q Yes, would you. 
A 


Well, we had an outside sales force, as I have explained, 


and we would have'to get a double verification in that case. We would 
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send out a particular form letter to the customer right after delivery asking 
them if they are satisfied with the merchandise and if they understand 
everything and all of the questions were asked of the custorher and they were 
sent a business reply post card and that post card asked them to say if they 
understood the terms or if there was any dissatisfaction with the goods. 

In other words, what we would try to establish! is complete 
satisfaction, that a complete sale had been delivered in good faith and was 
correct and everybody was happy and then we would wait fod the post card to 
come back before actually entering the sale. | 
| 

Now, this was followed by the credit man who Rusted follow 
that up with one more step. If the customer did not respond to the post 
card then a letter was sent to them to verify, to reverify that) the merchandise 
had been delivered and that it was satisfactory and that they| understood 
exactly what the terms were and.what their balance was and \so on and so 
forth and that it was received and all that would be kept showing the charges 
and so forth, | 

Then, at the time that was verified, then it would be posted by 
the bookkeeper. 
Q Can you tell us in general what the terms of payment were ? 
A We normally figured on a percentage basis of return. It was 


| 
figured usually at about five percent monthly return. In other words, if 


| 
a customer took out $100 charge on the credit account, we would look for at 


least five percent of that, per month. 
Q And then what were the terms as to payment to be made, 
generally? 
A Well, this is generally left up to the customer. It was set 


up to the way the customer wanted it. Some people get paid every two weeks 


and some people get paid once a month and some people get paid every week 
| 


and that-was more or less up up to the customer to have it established the 
way they wanted it. Some people are a little slower and some people 
pay more quickly, but generally payments were made every month or every 
two weeks or even weekly. It depends on the customer. We didn't force 
it either way. We left it to the way the customer wanted it to be. 
Q What was your experience about the promptness with which 
customers made payments? 
A Well, that depended again on the customers and by experience -- 
Q Well, if payments were not made on the due date, what did you 
do about it? 
A Well, it will be taken out and the credit man would, this is the 
normal process, it'was done on a regular basis in the day to day credit 
operation. There would be a follow up made -- either I or the credit man 
would do it and this would depend on the customer. We can't pinpoint 
these things. 

You would determine, one, if you had experience with the customer 


and if the customer had a background with your company and if they had been 


normally paying good then you certainly wouldn't be rushing but you might 


just send out just a very mild reminder. That is all we would do. This is 
strictly flexible and these credit men are experienced in their field, the 
people that I had working there, and they are supposed to use a certain 
amount of discretion, but it will be left strictly up to them. 

Q When you say a reminder, I take that it was a written reminder 
that you had, did you not, and the salesman would put that on record? 


A What salesman? 
J. A. 83 


Q Iam sorry, the credit man. 
A Well, that also again depends on the account. You can't pinpoint 
it in the credit business. If you are talking about an account that had not 
reached any poor stage of deterioration, then you may not even have the 


contract out, but if you felt it advisable, you would have the contract 


out and you would wait for the date when the customer had promised a 
particular payment and he would probably have the contract and the card 
out on his desk and then they would follow up on that particular customer, 
but there is no set formula. | 


Q Was there any difference between the use of the cards for this 
| 


purpose and the use of the contracts? 


A Well, the cards are basically the information that |you would 


use and the contract was used if you wanted to get more information. I 


know I would do that, if I pulled a contract out, I would leave it out until 
| 


I would complete it, but in the future when we had reached slome decision 


and everything had been completed, then we would put it back. It would 
be stapled, stapled on the back of the card and we would hold it out until 
we had it completed, or we might make a record as to when we wanted to 


| 
pull it out again, but there was no set rule on this type ofa thing. This 


was strictly up to the person who was doing this type of work. It was a 


question of convenience and practicability of the operation when the situation 


might arise. 


Q Was there any other occasion that the credit man would use 


the bins? 
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A In that connection -- well, the bins we used, the credit man had 
his own bins in front of the desk, these glass bins that I spoke of, and he 
also had on the side file bins, on their desks, and it was up to the dis- 
cretion of the credit man how he wanted to use. 

For example, if he wanted to take his file bin and work it up 
for the seven days in the week, Monday through Saturday, and then have 
the cards all ready, so that he could tell when they were promised to be 
in on certain dates, he would have those right close in these glass bins, 
close to his desk. 

Then, for example, if on Tuesday he saw that something didn't 
come in that was promised to come in on Monday, he would have it right 
in front of him. On the other hand, he might have it done by names, 

~ alphabetically. This is also something that was to his discretion as to 
how he used the glass bins, but it could have been set up that way at 
the desks. 
Q Well, do I understand that the credit men kept in the bins the 


cards which were receiving active attention? 


A Which were receiving active attention, or which might be about 


to receive attention the following day. It depends that if the credit man had 
the time and it was say four or five o'clock in the afternoon and he was going 
home in an hour or: so and he wanted to prepare his work for the next morn- 
ing, he might go right into the file and pick out the cards that he wanted 

to use in the morning and put them on his desk and leave them there until 


tomorrow morning. 


| 
Q About how many of these cards would be left on the desk 
overnight? 


A Well, it would depend, for example, towards the end of the 


| 
month a great deal of the cards were out for one or another purpose. A 
| 


good deal of these payments would be due following the first week of the 
| 
| 
month and this was the usual heaviest week of our month as far as pay- 
ments go. Lastly, the cards would be set in the file in the middle or 


towards the end of the month and they would be up for preparation -- 
| 
of a customer, for example, had neglected to make the payment that 


had been promised then the credit man would pull out that card or say 
the promise was to make the payment in the first week of the next month 
against the previous month and then there would be notice sent out to the 


customer a day or so before the payment was due to remind them. Or those 


of the second month coming up she had missed the last payment, so it 
| 


would not be current, but this was the procedure. I mean it is flexible 


| 
and the credit man could do it as he felt like doing according to the 


| 
customer and the record. 
| 


Q And do I understand that the bins which you had purchased as 
you have described were purchased about June of 1960? 

Which bins now? 

The glass bins that the credit men had. 

Oh, I don't know the exact date. However, I believe I did 
submit some bills that I purchased them, but I don't exactly owe when 


it was. 


Q Well, what would be the purchase date to the best of your 
J. A. 86 


recollection? 

A I couldn't tell you. I would say it must have been some time 
before the fire. At least a couple of years, at least. 

Q And from the time you purchased these bins, up until the time 
of the fire, was there any change in your method of operation or keeping 
cards? 

A From what? 


From the time you purchased the bins up until:the time of the 


Well, no. The bins were only a matter of convenience. 
Previously the men just kept them on the desks and this was simply a 
modification as a matter of convenience to them. It was something that 
would allow for some neatness and they could work efficiently. It wasn't 
a change of operation. That was the only purpose -- it wasn't a change 
of operation. 

THE COURT: Would you repeat the question to the witness. 

(Whereupon, the last question was read back by the Reporter.) 

THE WITNESS: No. 


BY MR. HERON: 


Q Now, subsequent to the fire, as I understand it, you effected 


the collection of certain amounts on those accounts which had survived 
the fire? 

A I don't understand that. 

Q Subsequent to the fire you effected some collection on accounts 


which survived the fire? 
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You mean after the fire? 

After the fire, yes. 

Yes. 

And is it not correct to say that you collected | or let me 
put it this way. What was the total amount of the ecaante which sur- 
vived the fire, upon which you worked? | 
A Well, we claimed -- in the claim I believe it shdws that at 
the actual time of the fire the actual cards and contracts, the amount 
in excess of $30,000 and that is the way we built some accounts after 


that. | 
| 
Q What was that amount -- how was it composed? | 


| 
A I would say that was composed of accounts that we had the 


complete conditional sales contract. 


Q Composed of conditional sales contract cards? 


A Yes. 


MR. HERON: May we have the report that was marked in the 
| 
| 


pre-trial, Mr. Genn? 
I will ask that this be marked as Defendant Aetna's Exhibit 

| 
No. 1 for identification. 


THE COURT: Very well. | 
(Whereupon, document referred to was 
marked for identification;as Defendant 
Aetna's Exhibit No. 1.) 


BY MR. HERON: 


Q I hand you, Mr. Meckler, Defendant's Exhibit No. 1 for 


identification entitled New York Home Furniture Statement and Exhibits 
| 


Re Fire Loss and I ask you if you are familiar with it? 


| 
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A Yes, I am familiar with it. 


Q And that was prepared by Mr. Abensohn, as accountant for the 


New York Home Furniture Company, is that correct? 
Yes, sir. 
That is correct so far as you know? 
I would think so, yes. 
Now, referring you to the statement appearing on page number 
two, the only amount that could be used for the account balance of 
April 27, 1962 is the figure of $31,588.41 which is represented on here. 
This represented the true accounts receivable on hand after the fire as 
I understand it -- that is to say there was a record card and contract for 
each receivable, that is the last paragraph on the page, is that correct? 
A Yes. 
Q Now, is it also a fact that there were accounts receivable cards 
which survived the fire for which there were no contracts? 
A I believe he goes into that, yes. 
Q There were a substantial number of cards for which there were 
no contracts, is that correct? 
A No, I wouldn't call it a substantial amount. 
Q Well, would there have been something like $29,000 in balances 
on such cards? 
A I would have to refer to the report to get the exact figure on it. 
MR. GENN: If Your Honor please, I would object to this 


particular line of questioning. 
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It has been stipulated at pre-trial that it was not @ contention 
of the plaintiff that Mr. Meckler had not collected all the wecaunte 
receivable he was able to and the fact that there were additional cards 
cannot be raised as a defense here and as a matter of fact the pre-trial 
statement -- | 


THE COURT: What page? 


MR. GENN: Page 10, the stipulation, Your Honor, the 
stipulated facts undisputed, second line: "Defendants (Shinn and Aetna) 
do not contend that the plaintiff, (meaning Meckler) did not collect all 
of the accounts receivable that he was able to collect subsequent to the 
fire of April 27, 1962." And the fact that there may have been other cards, 
Your Honor, I submit is irrelevant because it was not so contended. 

They were supposed to pay for that and they did not. 

THE COURT: Well, Iam -- | 

MR. HERON: Your Honor, if I may just answer that, he 
described the cards and the contracts and all I am trying to tna out is 


| 
what cards survived. As a matter of physical survival. | 


THE COURT: The objection will be overruled. 


BY MR. HERON: 


Q Let me ask you this: Is it not a fact thata certain) number of 
| 
cards survived for which you had no contracts? 


A Yes. 


Q And that would have been in addition to the $31,000 that 


you have already told us about? 


A Yes. 
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Q Was it also a fact that some cards were in the Remington Rand 


safe files at the time of the fire? 


A Well, the $31,000 is comprised of them, in that $31,000. 


You were talking about the cards in the Remington Rand file? 

Q Do you know whether there were other cards in the files that 
you had there for which there were no contracts survived? 

A Just whatever we have listed in the report. I don't know of 
anything else that was listed. 


THE COURT: If you can answer a question yes or no, please 


BY MR. HERON: 
Q Do you know whether there were any cards which survived and 
were not in the Remington Rand files? 

Yes. 

And where were they? 

Well, that is out of the $31,000 figure. 

Then do I understand that some of the $31,000 in cards were in 
the files and some were not? 
A That is correct. 
Q Then you have also said, I think, that there were cards which 
were not included in the $31,000, but they had no contracts? 
A That's correct. 

Where were they? 
A They might have been in the file, they might have been 


out of the file. There is no way of determining that. 
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Q What about the contracts except for the $31,000 -- what 


happened to them? | 

A I don't understand you. | 

Q Were all of the contracts except those represented by the 

$31,000 destroyed in the fire? | 

A No, I believe we were making examination of the navy, 

and they were out, without cards. You are speaking about contracts 

without cards? | 
Yes. 


I believe there were some that were available. 


And they were not in the Remington Rand files, but they 
| 


nevertheless survived? 


Well, there were no contracts ever in the Remington 
! 


| 
| 
Well, then there were some contracts which survived the 
fire even though they were not in the files, is that correct? 


A Yes. 


THE COURT: Members of the jury, we will take a! 
minute recess at this time. 


(Whereupon, a five minute recess was taken.) 
| 
THE COURT: You may proceed. | 


BY MR. HERON: 


Mr. Meckler, I would like to direct your attention again 
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to Defendant's Exhibit No. 1 for identification and the paragraph at the 
top of Page Number six. This is the Abensohn report -- 

MR. GENN: If the Court please, I object to this. This document 
has not been admitted into evidence and I do not think it is proper to 
read from it. 

MR. HERON: I will simply make a statement and ask 
the witness whether or not it is correct. 

MR. GENN: No, I don't think it is proper to read 
from the document if it has not been introduced into evidence. 

MR. HERON: Allright. I will simply make a statement. 

BY MR. HERON: 


Q Can you tellus, Mr. Meckler, whether or not, as of 


September 15, 1962 that there was $29,141, a $29,141 receivable on 


cards that had been left after the fire without contracts or had been 
reconstructed ? 

A The exact figure I couldn't tell you. 

Q Well, I hand to you Defendant's Exhibit No. 1 for 
identification and I ask you if that helps to refresh your 

recollection ? 

A Now, what is the question? 

@) Whether or not there was $29,141 of accounts receivable repre- 
sented by cards which had survived the fire without contracts which 


have been reconstructed ? 
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A Yes. 


Q That was in addition to the $31,000 that you have testified 


to a few moments ago? 


(Pause) Well -- 
| 
| 


What is your answer? 
I am trying to think. 


Do you recall how many cards -- 
| 


THE COURT: I don't think there was an answer to) that 


last question. Would the Reporter read it back? | 
(Whereupon, the Reporter read back the last question as 
follows:) ! 

"Q That was in addition to $31,000 that you have testified 
to a few moments ago?" | 
A Yes. 

BY MR. HERON: 
Q Now, do you recall how many cards survived the Fira -- 
the number ? 


No, I do not. 


Would 384 seem to you to be the right number? 


I don't recall. 
What is your best recollection of the number? 
I wouldn't say -- as long ago as 1962 I really don't 


recollect the number. 


THE COURT: Well, you recall that you did have about 2,000 
accounts. 

THE WITNESS: Yes, ma'am. 

THE COURT: But you don't know how many of these survived 
the fire? 

THE WITNESS: Well, in the way he is talking abou it, with 
contracts or without -- 

THE COURT: Well, we are not talking about contracts now. 
He is asking you about cards. 

BY MR. HERON: 
Q Do I understand it that your collections subsequent to the 
fire amounted to $21,421.74? 

MR. GENN: If the Court please, I am going to make the 
same objection. I don't see the relevancy. It has been stipulated to. 

THE COURT: Well, I don't think the stipulation has anything 
to do with that. He is making a claim that a certain amount of money has 
been lost and now counsel is trying to break it down here. 


MR. GENN: I understand that, but it has been stipulated that 


all of these items which survived the fire, whatever they were, the $31,000 


in one place and $29,000 in another, as they claim, if the Court please, 
they collected what they could. 

THE COURT: Well, the objection is overruled. You may 
proceed. 


MR. HERON: Would you read the last question, please? 
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(Whereupon, the Reporter read back the last question:) 


"Q Dol understand it that your collections subsequent to the 


fire amounted to $21,421.74?" | 
| 
A I could not answer that accurately without referring to my 


| 
testimony. 


In what period? 


Subsequent to the fire? 


| 
Well, what is your best recollection of how much you collected? 
| 
| 
| 
| 
| 


Well, for how long after? 


Until these collections ended? 
I would say that is approximately, I can only give you an 
approximate figure. I couldn't be exact about it. 
Q Well, in the 10 months prior to the fire, did New York Home 
Furniture sell certain of its accounts receivable? 
Yes. 


Did it sell a total of $367,600 of accounts receivable? 


The exact figure I couldn't say without referring to the 
figures. | 
Q Well, let me ask you this: What is your best recollection of 
the total of the accounts receivable that were sold? | 
A In which period, now? 
Q In the 10 months preceding the fire? 
A I would say approximately several hundred thousand dollars, 
but I couldn't tell you the exact figure exactly. 
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Were they sold to finance companies? 

Yes, sir. 

And were they sold at discounts? 

The finance companies took discounts, yes. 

Were they also sold with the privilege of returning them in 
the event they were not collected? 

That varied with the company. 

Different arrangements with different companies? 

Yes. 

And before the fire on April the llth were most of your 
accounts current, your customer's accounts? 


A Well, what do you mean by current? 


Q Let me ask you this: What will you mean by current? 


What will be your understanding of that? 

A Well, I:meen, this would have to be -- whether it was 
contractwise or currencywise. There are various ways of dealing with 
each account. 

Q I didn't hear you. 

A Either contractwise or which is the last date -- in other words 
the contract would call for an account to be paid per month, or per week, 
or whatever it might be and sometimes the person might basically be behind 
and yet have paid last week and yet be behind so it is very hard to say, 


whichever way you mean. 


Q Would you consider a contract which had payments that had 
| 


not been made on the due date not to be current? 


Yes, you would have to consider it not current. 


| 
Well, were most of your accounts current, or not? 


On which date? 

The due date? 

Do you mean in general on due dates? 

Yes. 

Well, there is a certain amount of leniency I would say, 
As a matter of fact, in your type of business youihave to 

extend a good deal of leniency, don't you? 

A I mean, it varies with the customer and the background of the 


particular sale. 


Q Would you say that half of your customers paid promptly 
on the due date? | 
A On the exact date, no. | 
Q Yes. | 

No, I wouldn't say they paid on the due date. ! 
Q We have referred here to the provision of the sales contract 
which permits repossession in the event of default. Can you tell me 


about that. What was done on times when the goods were repossessed, 


there were times when they were repossessed, were there not? 
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Yes. 

How was that done? 

It was, the account was given to our attorney and the would 
file for a replevin action. This is an action to repossess merchandise 
by Court order. 

Q And did the company at that time take that merchandise through 
its own employees? 

A What do you mean? 

Q On delinquent accounts? 

Not unless the customer called and said to pick it up and we 
would do that, but otherwise it would have to go through the U. S. 


Marshal's Office. 


Q Let me ‘direct your attention to the conversation of April the 


llth, or the conversation with Mr. Shinn and ask you whetter or not 

at that time you also had two policies of fire insurance covering the 
contents of your place of business ? 

A I don't know if there were two, but we had fire insurance 

for our contents, yes. 

Q Now, would they, do you recall, be insurance policies with 
the Eagle Fire Company and the Fireman's Fund Company? 

A The company names sound familiar to me, but the exact, I 
don't know. 

Q Do you recall at that time you were considering the necessity 


for increasing your insurance? 
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Not at that particular time. It has been increased at various 
| 


Do you know whether or not it was increased about April the 
| 
No, I do not recall. 


You previously testified in this case on June 24, !1964, before 


| 
| 
Dennis, a Notary Public, do you recall that? 
Yes. 
And you were asked this question on page number 30 as follows: 


"Q So the next day you'd make the first telephone call, you'd 


have pulled that card out of the file? 


A If it was in the file." | 
| 


Q And: "You'd have made the telephone call and perhaps you'd 


have established another due date? | 


| 
"A Perhaps, or perhaps you wouldn't and would start the 


whole procedure of dunning, which went through the various steps. 


Q Let's say you do establish another due date. The customer 


says she couldn't make her payment this week, but she will do it next week? 


| 
A We'd hold it out. | 


Q Would you put it in the bin, then, for the same day next week? 
A Depending on who called it. If Graham had contacted it or 

Phil had contacted it, it would stay in his bin. If Baer had Nene it, or! 

had done it, it would stay in his bin. The glass bin we are talking about 

| 


now. 


| 
Q Let's suppose that instead of setting a new due date she gives 
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you an unsatisfactory answer, when do you go to your next step of sending 


a letter? 

A That also is flexible. A letter could go but immediately." -- 
I beg your pardon, it reads: "A letter could go out immediately. It depends 
on what the answer was. If she hung up, it would take a different type of 
thing. If she just said, 'I don't want to pay you any more,' that also would 
take a different step. This again is flexible. 

I can only say that it had to follow.a definite process until a 
definite due date was set up through one form or another. Something had to 
be done. 

Q Would it be fair to say at the close of this conversation this 
card would be putin a bin, either a glass bin or a portable bin, if it were 
beyond a week, showing when the next action was to be taken? 

A Well, it wouldn't necessarily show the next action to be 
taken if nothing definite was set up. It might be sitting right in the letter 
file for a girl to send a notice out to an employer or something like that, 
in her letter bin. It didn't have to be in the due date bin. It could have 
been in the letter bin -- with an employer. Of course, on employer notices 
the cards would be held there until we got a reply from the employer, as 
far as employer's replying to our stating if he had discussed it with Mr. 

So and So, if any arrangement was made about the bill." 

And continuing: "If we didn't receive any answer from the 
employer, we'd follow it up with another employer letter until we 
received some kind of an answer. Of course, all this would cause the 


card to be out here. It would not be filed back any place else." 
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Now, sir, is that an accurate description of the procedure 
which you used? | 
A Yes. | 
Q So that the card might be taken out fora considefable length 
of time, depending upon responses which were received, ngtices, dunning 
notices and other notices? | 
A Yes. 


Q And do I understand you to say here that in your conversation 


with Mr. Shinn on April the llth he said that he would sendaa letter? 


A That he would send some type of an endorsement or letter to 
| 


| 
me stating that we had, clarifying what we had discussed,clarifying the 


situation in reference to the policy. | 
And did he say that in the first or second conversation that day? 
I believe when he called me back, the second conversation. 
Now, referring to the same deposition again, on page number 
45, the question was asked: | 
"In the April conversation? 
A Not in the first conversation. He said he'd call me right 
back. I said ‘Please do that.' | 
I imagine I got the call back within a few hours time at the 


very most. It was that same day I got a call back from Mr. Shinn, 


because, very frankly, I was a bit worried about it now, after reading 


that thing so thoroughly. 
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He called me back and he said he had spoken to Mr. Valentine, 
that Mr. Valentine was the underwriter for the company and that the 
interpretation was than 'when not in use' means that if you are working 
on it and it's in use it can be left out until the thing is completed. It 
was not said overnight, or one hour or five minutes. It was to use your 
own discretion, was the way it was put to me. 

Again he repeated, 'not everything is to be out of the safe,' 
that he didn't expect everything to be out at one time. I said, ‘It's 
virtually impossible every little card and contract will be laying out on the 
desk. It just didn't work out that way.'" 

Then later in the same deposition at page number 70 you were 
asked if you recalled the nature of the conversations that you had had 
and then there is this question: 

"Have you related the entire conversations when you did that? 

And the answer was: "Yes, I have." Now, is that correct? 

In reference to Mr. Shinn's conversation ? 

Yes. 

Yes -- substantially yes. 

And in the deposition you have said nothing about his writing 
you an endorsement or anything else. Could you explain that? 

A I wasn't asked, I don't believe. 
Q Well, you were asked to tell about the conversation. You 
didn't consider that part of the substance of the conversation? 


A Well, the impression I got at the time of the deposition, the 


way the question was put to me referring to my interpretation of the 
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language use, that is what I thought I was answering in the deposition. 
| 


Q Well, did you consider the matter of the endorsement or the 
| 


letter to be important? 


A I considered it important, yes. 
Q And your testimony now is that that was also a part of the 
conversation? 


That's correct. 


On April llth? 

Yes. 

Mr. Meckler, are you the same Milton Meckler, who on the 
17th day of May, 1956, in the United States District Court for the Eastern 
District of New York was convicted upon a plea of guilty of the offense 
of violating Title 18 of the United States Code, Section 152 in that on or 
about October the 22nd of 1952, while under oath ata panktuptey hearing 
held in the Referee's Court of the United States Court House in the Eastern 
District of New York, you knowingly made a false statement in a bankruptcy 


proceeding? 


A Yes, Iam the same Milton Meckler. 


MR. HERON: No further questions. 


BY MR. RYAN: | 


Q Mr. Meckler, you have indicated here in response to Mr. Heron's 
| 


question that in addition to the policies of Aetna Insurance Company, you 

| 

| 
also had other policies of insurance relating to your business on Seventh 
Street and for other related purposes. Now, were those other policies also 


placed with Mr. Shinn? 


| 
| 
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| 
| 


A All of our business was placed with Mr. Shinn. 
Q So Mr. Shinn represented companies other than Aetna in his 
relationship to you? 

MR. GENN: I object to the question, if the Court please. 
I don't know that this witness would necessarily know the relationship 
and as a matter of fact I understand there was a close relationship between 
them -- 

THE COURT: Well, if he doesn't know, he can say so. The 


objection is overruled. 


THE WITNESS: Would you repeate the question again? 


(Whereupon, the Reporter read back the question. ) 

THE WITNESS: In relationship, in his relationship to me, I 
considered Mr. Shinn an Aetna agent and I was very much -- 

THE COURT: He didn't ask you that. Would you answer the 
question. Repeat the question, please. 

(Whereupon, the reporter read back the question.) 

BY MR. RYAN: 
Q Do you understand the question, Mr. Meckler? Was Mr. Shinn 
representing Aetna when he provided that Eagle Fire Insurance Company 
policy? 
A Well, he was just representing insurance -- we didn't discuss 
what company. You are asking me if he represented what company? 
Q I will ask you this. You knew he represented other companies? 
A No, I did not. That is a different question. 
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Did you know that you also had insurance from Fireman's Fund. 
| 


I believe we did, yes. 


You didn't know that that was issued to you by Mr. Shinn on 
| 


behalf of another company? Did you think it was issued to/you by 


Aetna? 
| 


A Well, I thought it was a subsidiary of Aetna, yes. 


What about Eagle Insurance. Did Mr. Shinn provide that for you? 
He provided all of our insurance, yes. ! 
Do you know who issued that policy? 
Not offhand, I don't. No. 
Didn't you read any of these policies? 
As it happened, no. 
You just bought insurance and took the policies and never 
bothered to read them? 


A I had complete confidence in Mr. Shinn. 


Q I see. Well, now in connection with the other policies issued 


by Mr. Shinn and obtained and used by the New York Home Furniture 
| 


Company, did from time to time come to your premises other representatives 
of those companies to inspect your premises? 


A Yes, on various occasions. 


| 
Q And did you know that they were coming from companies other 


than Aetna? 
| 
A They were usually engineers or inspectors, yes.| 
Q Well, let's go to the Aetna policy. The policy on which you 


brought this suit against Mr. Shinn. That was issued to you on November 17 


of 1961, correct? 
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A I believe that is the date, yes. 
Q Did any representatives of Aetna come to your place of business 
at any time after that policy was issued? 

Yes. 

To inspect the premises? 

Yes, sir. 

How soon after November 17, 1961 did some representatives come 
to your premises? 
A Oh, there were two or three visits, I know, not too soon after 
and not too far. JI don't know the exact date, I don't recall, but shortly, 
if I could say shortly. 
Q Well, would shortly denote that they came to your premises in 
1961 and after November 17? 
A It is possible it could have been the beginning of 1962. I 
don't recall that. 
Q Well, can you tell us at all, Mr. Meckler, what would be the 
most distant date from November 1961 that some representative came from 
Aetna to your premises to inspect them after Mr. Shinn wrote this policy? 
A I couldn't give you the exact distant date. I can only saya 
period of time. 

THE COURT: Was it before Christmas? 

THE WITNESS: Before Christmas, Your Honor? 


THE COURT: Yes, do you know that? 


THE WITNESS ( Pause) It might have been before Christmas, 


but I don't recall. 
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BY MR. RYAN: 


All tight -- 


I recall two or three visits. 
| 
All right. Now, you have said they came to your premises 


on two or three occasions? 
A Yes, sir. 


Q And those two or three occasions were definitely! between November 


the 17th, 1961 when you got the policy and April the llth of 1962 when you got 


into a conversation with Mr. Shinn about your policy, were they not? 


You are referring to the people coming in reference to this 


A Yes, because they did come down before the policy, too, in 


reference to other things, you know. 


Did they come in reference to examining your premises for this 
| 
| 


Yes. 

Two or three times ? 

Yes, that's right. 

Yes. Do you know the names of any of those gentlemen who 
| 

came to your premises from Aetna? | 

A No, I don't. 

Q Do you know what their titles were ? 


I recall them as being inspectors or engineers. 


Did they identify themselves as such? 
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A Yes, through a business card or insurance type of card, or 
something like that, worksheet or something. 


Specifically, what did they ask you when they came to your 


Well, I gave them, they asked me for the sort of grand tour, 


if you want to callit that, in reference to the operation. They asked me 


to explain the entire operation of what we did with the accounts, how 
they were done andI actually gave them a first class tour of the whole 
organization. 
Q And when these two or three people came from Aetna, did you 
explain to them how you operated with these cards and what you did 
with them? 
A To every degree, yes. 
Q Did any of them ask you to look at the Mosler safe? 

Not to my recollection, because we weren't using it and 
we didn't even talk about it like that. If they had, I would have showed 
them, but I don't remember going into any detail on the Mosler safe aside 
from the fact possibly saying we didn't keep accounts there. That's about 
all. 
Q Well, do you recall whether or not you did say to anybody: 
"We con't use the Mosler safe to keep accounts in"? 
A No, I can only say if the question was asked me I would have 
told them that. 
Q If it had been asked? 
A As part of my explanation, yes. 
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Q I see. Where would you have told them that you kept your 
accounts if they had asked you? | 
| 
A Just where you see them. 
Q Where would you tell them you kept the records if they had 
| 
asked you? 
A Just where they saw them. 
Just what? 
Just exactly where they see them at that moment.| 


Q In other words, you would have shown them strewn around. 
A 


Well, they were not strewn around. They were placed around, 


| 
but I wouldn't call them strewn around. Strewn around means throwing them 
around and I wouldn't say they were thrown around. 

| 


Q Well, let me put it this way. You would have told them they 
would have been out on this table or in the mezanine or slnabeeee they 

might be, is that correct? 
A That's correct. 
Q And nobody asked you where you stored them at night or what 
you did with them? | 
A Well, if that question was asked, and I am sure that there must 
have been some mention of it, but then I would have akeweres it, as far 


| 
as the Mosler safe, as I said before, that we didn't use the) Mosler safe 


for records. 
| 
| 


Q Well, now let us go back to 1958, if I may. As al matter of fact 


you purchased from Shinn, or you ordered Mr. Shinn to produce far you and 


| 
he produced an accounts receivable policy, didn't he? 


| 
| 
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Yes. 

And did you read that policy? 

No. 

Do you recall any conversation with Mr. Shinn after you saw 
the premium on that policy to the effect that because of the amount of the 
premium you thought it would be cheaper if you kept your records at night 
in the Mosler safe? 

A I recall no conversation like that. 

Q Do you recall any such conversation with Mr. Shinn? 

A Not in reference to that. No, I recall no conversation with 

Mr. Shinn with any reference to that. 

Q Do you recall a conversation with Mr. Shinn concerning keeping 
records in the Mosler safe as being cheaper than to pay the premium on 
that policy? 

A Absolutely not. 

Q I see. Did you also have Remington Rand safe cabinets in 1961, 


in November, when you ordered this accounts receivable policy? 


A I believe I testified that I did not. I believe it was just shortly 


after we purchased the files, if Iam not mistaken, to the best of my 
recollection. 

Q So that if when the policy was written on November the 17th, 
1961 you did not mention the Remington Rand safe files it was because 


you did not have them then at that time, is that correct? 
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I believe so. 


Well, at that time you did have the Mosler safe?) 


Yes, I did. 


Did you have any facility in the premises, Mr. Meckler, 


suitable for storing records? 


A Oh, I don't know what you mean by suitable. 


Q Well, you have told us that you didn't have Remington Rand 
| 


| 
safe files. You have also told us that the Mosler safe was too small to 


accommodate these thousands of records, and you have told us that you 
| 


have an ordinary, presumably ordinary file cabinet, letter file cabinet, 
but the name of the manufacturer you do not recall, but which was big 
enough to accommodate the conditional sales contracts. 

Did you have anything else on the premises in which you could 


put any records? 


A Just the file cabinets. I believe there were two file cabinets. 

| 

Q What kind of file cabinets were they? 

A The same one I mentioned before -- the file cabinet that I used 
| 


at the Manhattan Office. 


How many did you have of those? 
Two, I believe. 

And what did you keep in them? 
Contracts. 

Contracts ? 


Yes. 


Q Did the contracts utilize the entire two file cabinets? 
A Yes, We put the contracts in and there was a certain amount 
of expandable space left, but not certainly enough for all these things. 
We were utilizing the majority of the cabinets. 
Q Now, incidentally, do you happen to have any of those accounts 
receivable cards that you have described so that we might get an idea 
of how big or how small they are? 
A I believe Mr. Genn may have them. 

MR. GENN: I have, if the Court please, pre-trial number 
seven and in here there are various cards which I suppose the witness 
can identify. 

BY MR. RYAN: 
Q Mr. Meckler, I show you a group of cards here which came 
from an envelope marked plaintiff's exhibit, pre-trial Exhibit No. 7. 
Could you tell us what those cards are? 
A Those are accounts receivable cards of the New Yak Home 
Furniture Company. 

MR. RYAN: If the Court please, I would like to keep this rubber 
band around this group of cards and the envelope which is also marked 


and have this marked as Defendant Shinn's Exhibit No. 1 for identification. 


(Whereupon, the cards referred to were 
marked for identification as Defendant 
Shinn's Exhibit No. 1.) 


BY MR. RYAN: 


Mr. Meckler, referring to Defendant Shinn's No. 1 for 
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identification, the account cards, when a payment is made, the payment 
is endorsed on that card, is it not? | 

It is posted to the card. 

Posted to the card? 

Yes. 

And then that card shows the status currently of dhe purchaser's 
account, does it not? 


A Yes, it shows the balance, that's right. 


Q And how many cards wauld you say are in the package that you 
have in front of you, just roughly, your best estimate as to ihow many cards 
are represented by that group? 


A You want me to estimate it? 


Yes. 


I don't know. My guess is as good as yours, I guess. 
Could you give us any idea? | 

It is hard to say. 

A couple of hundred? | 


| 
It is possible, I don't know. These are not all of our account 


cards, by the way. 
Q No. I understand they are not all of your meacunk cards. 
A No. They were used by New York Home. 

THE COURT: These are not the original cards. 

THE WITNESS: No. 

BY MR. RYAN: 


These cards, though, do reflect -- it is the same type of 
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card, in other words? 
A No, itis not. 
Q It is not the same type of card? 


It is a temporary thing. We never used these before. 


Q Are these cards the same as you used? 
A 


Well, it has been shaved. This card was much wider. There 
is a piece taken off. 
Q Well, I asked you if you had any examples of cards that 
were received and you used by New York Home Furniture. 
A Well, these were Saved out after the fire. They are the 
actual cards except there is a column missing over here. These were 
just temporary records. 
Q Were the cards which were used as large as the insurance policy? 
A As large as the insurance policy -- not. It was the same height 
of card, except it was wider. 
How much wider, another inch? 
Well, yes, another inch. 
And you had 2,000 or so of those cards within your organization? 
That is your best estimate? 
That is my best estimate. 
Q 2,000 of those cards would easily fit into a Remington Rand safe 
file, wouldn't they? 
A It depends on how you file them. If you threw them in, you could 
throw them in different ways. It depends on what you wanted to do with the 
cards. It depends on your purpose in filing. 
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Q Well, if you stacked 2,000 like this in there, they would 
easily fit into it, wouldn't they? | 
A That 2,000 of these? | 
Yes, sir. 
Into the cabinet? 
Into the Remington Rand safe file cabinets? 
You might have been able to. Itis possible. 


Q Yes. You testified that insofar as this operation was concerned, 


you explained all of this to the Aetna Representatives that came to your 
| 


place of business, right? 


A That's right. 


Q And they saw these cards then in the seven different locations 


that would be around your store? 
| 


A Well, you had four -- three, yes, at least seven different 


locations. | 


Q In addition to being around the store, did you have any outside 
collectors? 
| 
A At the time in August -- I'm sorry. In 1961 we had one or two 
outside adjusters, not actual collectors. 


Q Didn't they also collect delinquent payments? 


Well, yes, if they had a claim, they would have a duplicate 
| 


What happened to the duplicate cards that the adjusters 
| 


had at the premises in their possession at the time of the fire? 
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Well, we didn't have them -- you say at the time of the fire? 


At the time of the fire? 

No. We had no outside collectors. 

Well, didn't I understand you previously to say that you did. 
Now, you say you didn't. 
A We had adjusters that would go out on two or three accounts, but 
we had no outside collectors that have 500 customers on the average ina 
week to take care of. 
Q I see. You indicated that Mr. Shinn had come to your place of 
business occasionally in the evening? 

Quite often. 

Quite often? 

Yes. 

What was the purpose of his coming to your place of business 
in the evening? 
A Well, it was more convenient for him or for me, depending on 
what the occasion was. Do you want to know the purpose? 
Q Yes. 
A The purpose in general when he came down, was when he would 
put through these premiums ona series of notes. Mr. Shinn was-handting 
all of our business and he also handled my personal insurance, too, and 
in order to make it easy for the paying of premiums he would bring a note 
down from the Security Bank or the Bank of Commerce, either one, so that 
we could figure out the premiums and then he would put them on one note 
and then he would endorse that note and give it to the bank and the bank 
would send us a payment book so that we would have it a little easier 
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as far as the payments were concerned. 


Q I see -- 


A Mr. Shinn would endorse the note to the bank that he would 


be responsible for the note. 


Q Did anybody else sign that note? Other than you or New York 


Home Furniture? 


A I believe my father or whoever was available at the time -- 


my father was the one. 
| 


Q Would your father be there also in the evening when Mr. Shinn 


would be there? 


A Oh, on many occasions, yes. 
| 


Q Could you tell us a specific date, any specific date between 


November 1961 and April the llth, 1962 when Mr. Shinn was at your place 


| 
of business in the evening? 


A specific date? 

Yes. 

It would be impossible. 

Could you say any specific date when Mr. Shinn was at your 
premises in the evening after you acquired and bought this Remington Rand 


safe file cabinet, or cabinets ? 
| 
A I couldn't give you a specific date, no. | 


Q Do you know whether or not he was ever there in the evening 
after you bought these file cabinets? 

a Yes, he was there. 

Q But you can't give us any specific date? 
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A No. 

Q Could you give us any specific date -- well, I will leave that. 
Could you give us any specific reason that he was there so that we might 
be able to check possibly for the date? 

A Well, the reason would be the matter of discussions, or 
because Mr. Shinn was handling my personal insurance or some of the 
rest of my family's insurance, plus the business insurance and there 

were various occasions that he came there and many after hours. 

Q Do you know of any insurance you placed that reyuired a note 
during that period of November 1961 to April 1962? 

A Not offhand at this minute, no. 

Q You didn't give a note for your automobile insurance or personal 
car insurance, did you? 

A Well, Iwas paying on the same basis for my car. It was done 
on the same basis -- I do not know if I gave him a note at that time, or 
not, offhand. 

Q Did Mr. Shinn have occasion to come around the premises in the 
evening to check and see whether you were putting the records away? 

A Well, he was there. He was free to come around, yes. -- 


It wasn't that large a place. 


Q But he was only there for one purpose, is that right? 


A His intention, I imagine, was for that purpose -- yes, what 
I've just said. 

Q In your deposition which you gave on June the 24th of 1964 
at page number 70 you were asked whether Mr. Shinn was ever in the 
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store outside of business hours and you said? 
"A Yes, outside of business hours? 
Q Yes. 
"A You mean late evening, or something? 


Q Yes. 


A I would say on several occasions when we would sit down. 


Mr. Shinn would actually be in there for one purpose, and this was in 
| 


reference to paying of premiums. In most cases, Mr. Shinn! would work 


it with a note deal. In other words, when the premiums -- they might have been 
a couple of thousand dollars or two or three thousand dollars, and he would 


| 
kring a note in and we would all sign the note for him. At the same time 


he would personally endorse it and give it over to the Security Bank, and 
| 
we would in turn pay the Security Bank. | 


On several occasions, because of getting together with people 
who had to sign the notes, we had to make it late in the evening. This 


would mean, to the best of my recollection, that we did have several after 


normal hour meetings for that purpose, to get notes signed, or something 


of that sort." | 
Now, Mr. Shinn was not supposed to be there to check over your 


method of operation after hours, was he? 
| 
! 


A No, I didn't say he was. 


Q I think you told us on Wednesday last that it was ‘April the llth 


of 1962 that you first had occasion to read this accounts receivable policy, 


is that correct? 
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A Yes. 

Q It didn't occur to you on any of the occasions when the gentlemen 
from Aetna were there to check over the premises, on your method of opera- 
tion, to look at your policy? 

A Well, nothing was altered that would warrant me doingit, no. 
You are asking me if I looked at the policy? 

Q I said, having in mind that they came there to check your place 
over, it didn't occur to you to take a look at your policy? 

A Well, no. They made no comment that would evenlet me look, 
that would even let anything like that happen. 

Q Now, on April the llth, I understand you first got in touch 

with Mr. Shinn that day by phone? 

Telephone, yes. 

He was not in your place of business that day? 

No. 

And specifically, what did you tell him? 

In the first conversation? 

Yes. 

In reference to what, now? 


Well, what did you tell him? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Well, about the policy, first of all I told him that I had just 
looked at the policy and it was the first time I read the policy and I wanted 
clarification of two things. That is first I said you made a mistake in 
reference to the Mosler safe. I said you mention storing the accounts 


receivable in the Mosler safe and I said you know that we don't know the 


J. A. 121 


| 
Mosler safe for storing accounts receivable and never have. 
And that I wanted clarification, because we couldn't physically get our 

| 
accounts receivable in that Mosler safe and I wanted clarification of the 


clause in the contract in the accounts receivable about "when in use" or 


when not in use the storing of the accounts receivable. I told Mr. Shinn 


that I wanted clarification and what we had discussed, I wahted some 
| 


| 
definite clarification, because I did not actually understand it. I didn't 
| 


know what the phrase "when not in use" meant, or what the linsurance 
| 


company meant and I wanted to know that we were covered for our type 
| 
of operation. | 
Mr. Shinn said he would do that. I said: "You know our 
operation. You have been here and you know that we cannot put our 
accounts receivable, at least the substantial part of them, back in the 
| 
evening or whatever it might be, because they were constantly being 
used in our credit office ,and I said you know that and it wouldn't even be 
practical for us to have an insurance policy on that basis unless we were 


covered and that is what I asked him. Not substantially in those exact 


words, I mean. | 
Q Well, you forgot, did you,that you told us and referring now 


5 | 
specifically to page number 44 of the testimony last Wednesday -- something 


in addition to that? 
A Well, I may not have repeated it word for word, but substantially 
| 


it is the same thing. 


Q I say, didn't you tell Mr. Shinn this and this is ih accordance 
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with your testimony that you gave here at page 44 you told Mr. Shinn that 


you said: "No, we don't use the Mosler safe for accounts receivable." 
A That's right. 
Q As it is physically not big enough to handle the accounts 
receivable. 
A Well, I just said that. 
Q Oh, you did. I didn't hear you say anything about the fact 
you didn't use the Mosler safe because it wasn't big enough. Was that 
the reason you told Mr. Shinn on the llth -- 

There was only one thing -- 

Would you let me finish the question? 

Yes. 

You told Mr. Shinn that the Mosler safe which had been set 
up in paragraph 5-A of your policy was not big enough to cover the accounts 
receivable and you now had the RR or Remington Rand cabinets that you have 
referred to here and you wanted the policy changed? 
A No, sir. That is not what I told Mr. Shinn. 
Q You didn't say you would not use the Mosler safe because it is 
physically not big enough to handle the accounts receivable. 
A That is what I said. 

MR. GENN: I object, Your Honor. I think it is quite clear in 
the record he said that today. The record will bear out the fact that he 
referred to it in his testimony and this is mere argument with the witness 


and I object. 
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MR. RYAN; He has already answered the question. 
THE COURT: I don't think there is anything pending now. 
BY MR. RYAN: | 
Q Following this first telephone conversation with Mr. Shinn, 
did Mr. Shinn report back to you that self same day? 


A Just a few hours later, yes. 


Q And he told you that in the interval between your first telephone 


call and calling you back a couple of hours later he had been in touch with 
Mr. Valentine? 


A That is correct. 


| 
Q And that the endorsement or the change of your policy was going 
i 
to be provided, is that right? | 


A I didn't get the last part. 
Q Did he say that he was going to geta modification or change in 
your policy? 
Exactly what type of change. I don't understand , 
Did he tell you that you were going to geta change? 


| 
Yes, after -- it didn't start off that way. You would have to bring 


in all the other facts first. 


Q I don't have, Mr. Meckler. I asked youa question and I only 
want @ yes or no answer. | 
| 


| 
A Well, after we had gotten through with our second di scussion he 
| 


told me it will be followed up with a written letter or whatever they called 


| 
it to clarify the situation is exactly what our conversation was. 
| 
Q Did he tell you that the change or clarification would reflect 
| 
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that conversation and be retroactive to November the 17th, 1961? 

A No, he told me that the endorsement or clarification in writing 
would clarify the policy and would assure me that I would be completely 
covered for my type of operation. That is what he said -- nothing else. 


Q He didn't tell you it would revert then to November 17th? 


A No, sir. 


MR. RYAN: No further questions. | 
THE COURT: We will now take our noon recess. We will resume 


at 1:45. You may go. | 


(Whereupon, at 12:30 the hearing was recessed to}be resumed 
| 
at 1:45 of the same day.) 


AFTERNOON SESSION (1:45 p.m.) 


THE COURT: You may proceed. 

MR. HERON: I omitted, in the course of my examining the 
witness, to identify a group of photographs. May I have Your Honor's 
permission to do so now? 

THE COURT: Yes, you may. 

Whereupon, 

MILTON MECKLER 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION (continued) 
MR. HERON: I would ask this group of photographs be marked 


as Defendant Aetna's Exhibit No. 2 for identification. 


(The photographs referred to were 
marked for identification as defendant 


Aetna's Exhibit No. 2-A through -Z 
inclusive, and 2-AA and 2-BB). 


BY MR. HERON: 
Q Mr. Meckler, I hand you this group of photographs, defendant 
Aetna's Exhibit No. 2 for identification, and I ask you to examine them. 
A Yes. 

MR. HERON: I might say that these were agreed to at pretrial, 
Your Honor. 

THE COURT: Yes. 

BY MR. HERON: 
Q Can you tell me, Mr. Meckler, whether these photographs 
represent a fair picture of the condition of the premises at the New York 
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Home Furniture Company after the fire of April 27? 


A Yes, sir. 


Q I refer you to the photograph, Exhibit 2-A, and I ask you if 
the Remington Rand safe file appears in that photograph? | 
| 
A Yes. | 
Would you mark that with an "R" in the place where it appears, 
| 
| 
| 
Yes, about here. | 


Q Yes. Now, I hand you photograph 2-B and I ask you whether 
or not that also shows the Remington Rand safe file? 
A Yes. 

Q Will you similarly mark that with an "R"? 


A Yes, sir. 


Q Does that photograph also show a National Cash) Register 


machine which you have referred to, I believe, earlier? 
Yes. 
Would you mark that "NCR"? 
Yes. 
Photograph 2-D -- does that show a Remington Rand safe file? 


Yes. 
It does not? 
Yes, it does. 


Would you mark that again with an "R", please? 


Yes. 
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Q And I show you Photograph 2-F, and I direct your attention 


to what appears to be filing cabinets in that photograph. What are they? 


A That was a special -- they were filing cabinets described 
before -- filing cabinets. 
I see. 
Contract filing cabinets. 
Those are contract filing cabinets. Would you mark them -- 
Yes. 
Would you mark those "FC"? 
Yes. 
I hand to you Photograph 2-G and I ask you if you find bins, 
which you have referred to, in that photograph? 
A It shows the remainder of them, yes. 
Q Do they also carry an initial "B" which has been written on 
the photograph? 
A No. The "B" actually is on this basket, not on the bins. 
Q Then would you indicate bins by marking them with an"X"? 
A All right. 
Q Now, I show you Photograph 2-H and I ask you if that shows 
the Mosler safe that you have testified to? 
A Yes. 
Q Would you please mark that with "M-S"? And I show you 
Photograph 2-I and I ask you if you can tell me whether or not 
bins appear in that photograph? 


A Yes. 
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And are they already marked? 


There is a "G" on one and an "M" on another one. 


MR. HERON: Thank you; that is all. 
THE COURT: Mr. Ryan, had you finished? 


MR. RYAN: Yes, Your Honor, I had completed before recess. 
REDIRECT EXAMINATION | 
BY MR. GENN: 
Q Mr. Meckler, just a few questions. Are youam 


law enforcement agency? 


Yes, sir. 


What is your position, sir? 
i 


I hold a commission of Deputy Sheriff from Montgomery County. 
| 
And are you on any local police department or police committee? 


Up to the period of 1962 I served with former Police Chief 


Murray, on his Police Special Committee, for about four or five years. 
| 
| 


Q Now, there has been some reference thrown in to a conviction 
| 

for some false statement. Would you please tell us the surroundings of 
| 
| 

that, the circumstances surrounding it? 


A Yes. In approximately 1950, about sixteen years ago, my 
father was the owner of a furniture and retail appliance store in Brooklyn, 
New York. I worked there for him, with him. | 


In approximately in 1952, a relation of his, actually a brother-in- 


law of mine -- a father-in-law of my brother's, rather -- had loaned the 


business personal money to support the business. 
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Shortly after that my father hadput some merchandise in a ware- 
house in the name of the corporation to assure him of his money being 
returned to him in one way or another, since he had loaned us money. 

Sometime shortly after, the company was put into involuntary 
bankruptcy and my father had a nervous breakdown. 

I was the only one that appeared for the bankruptcy hearings. 

At these hearings I was asked repeatedly a question if I had 
taken or stolen merchandise from our company, from my own company, 
which I answered, no, and, upon asking my own counsel were they 
referring to the merchandise which was still in the warehouse held for 
this relative, he said, no, they are asking for your answer if you stole 
or took merchandise, so I continued to answer "no". 

The hearing on the bankruptcy went on, I'd say, roughly for 
about a year or so. 

A few years later, in approximately 1953 or 1954 when I was 


living here in Washington already, I was sent a letter through the United 


States Attorney's office that charges had been placed against me and against 


my father, and to’ appear in court on such-and-such a date. 

We went to Brooklyn and got an attorney, who then explained 
exactly what the charges were, and we had about four or five different 
charges under the Bankruptcy Act, one of them being perjury, and the other 
I believe taking of merchandise illegally, so that it related to the merchandise 
that had been put in the warehouse for this relative. 


We hired an attorney named Mr. Frank Dino, who advised me 
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| 
that the best way to the benefit of my father, who had just recovered 


from this nervous breakdown was to go ahead and plead guilty to one 


charge, the lesser of the charges being perjury. I was given to understand 
| 
that that would be fine and a lot easier all the way around, ‘without having 


to go through a complete trial of putting my father to the aggravation of a 


complete trial. 


I felt it was wrong at the time but, nevertheless, I did listen 


to what he said and I did plead guilty before the Judge to she one charge, 
which was a perjury charge, and I was given one year probation. 

| 
Q And were you guilty, sir? 
A I made a mistake. I didn't feel I was guilty of the charges 
that were presented. However, I realized I made a mistake and I can't 
do anything about it now. | 
Q And did you apply for Presidential pardon? 


A Yes, I applied for Presidential pardon just about} two anda 


half years ago. 
Q And did you receive any information as to whether that would 
be denied? 
A No. In fact, I received a call just about two weeks ago from the 
Federal Bureau of Investigation who wanted to just verify my home address, 


and said that they were in the final phases of the Presidential pardon, and I 


was given to believe there would be no problem, that it was going to be 
| 


issued. 


MR. GENN: I have no further questions. 


MR. RYAN: Nothing further. 
J. A. 131 


MR. HERON: No further questions, Your Honor. 
(Witness excused.) 
MR. GENN: I would like to call Mr. Abensohn. 
Whereupon, 
SEYMOUR S. ABENSOHN 
was called as a witness for the plaintiff and, having been first duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. GENN: 


Q Now, Mr. Abensohn, in a voice loud enough for all the members 


of the jury, the Court and the counsel and parties to hear you, as wellas, 


hopefully, slow enough so that the reporter will be able to take it down, 
would you state your name and occupation, sir? 
A My name is Seymour S. Abensohn and I am a certified public 
accountant. 
Q You are a certified public accountant, sir? 
A That's right. 
Q How long have you been a certified public accountant, Mr. 
Abensohn? 
Since August of 1948. 
Do you practice by yourself, sir, and have your own office? 
I have my own office and my own staff. 
Did there come a time when you were accountant for the 
plaintiff who is bringing this action, the New York Home Furniture 


Company ? 
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| 
A Yes, they were a client of mine for some time; I believe it was 


going back to 1956 or so. | 


Q Mr. Abensohn, in the course of your activity as |accountant 


| 
for the corporation, did you have occasion before the Fireman's case to 


examine the books of record of the corporation? 


| 
A In my normal course of duties as accountant I prepared a 


monthly statement for the corporation, and in doing sol examined the 
| 


books and posted the books -- my staff did, anyway -- they did this 


work. 


Q Your staff posted the books? And when you say" posted the 
| 


books", for those of us who are not accountants, will you tell su what 
that means? | 
A There are books of original entry -- these are journals in 
which sales are recorded and summaries are totaled, and then posted 
to a general ledger which is really a summary of the Satire thing. 

Q Where were the general ledger books kept? | 
A We kept the general ledgers in our office, that we posted. 


THE COURT: You say you kept them there after they were 


posted? 


THE WITNESS: We kept them, you might say atjall times, 


| 
because we brought the ledgers to the office and posted them there, and 


then took them back. | 


BY MR. GENN: 
| 


Q In other words, you brought them there, posted them, and then 
| 
took them back to the office? | 
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A That's right. 
Q And in general, this work was done by yourself; is that 
correct? 


A Well, at the very beginning I did all the work myself, and 


then as I grew, my staff did the work and I just brought the statement 


back and discussed it with Mr. Meckler. 
Q Directing your attention to the period November, 1961 to 
April, 1962, were you still then the accountant for New York Home 
Furniture Company, Inc., the Plaintiff? 

Yes, sir, I was. 

Performing the same services, sir? 

That is correct. 

Mr. Abensohn, directing your attention toward this lawsuit, 
did there come a time when a proof of claim for loss from fire was 
submitted? Do you recall that, sir? 
A Yes, I do. 
Q Now, I show you this document which has been marked Plaintiff's 
Exhibit No. 3, a ‘sworn statement in proof of loss, and it has been indicated 
that it was signed by Mr. Meckler. There appear to be certain attach- 
ments, sir, thereto. Would you be kind enough to examine this and state 
whether or not you prepared those exhibits attached to Plaintiff's Exhibit 
No. 3? 
A The computations are on my stationery, so I assume that I 


prepared this. There is a letter prior to this, in which my figures 
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are summarized and this was prepared by me, too. 


Q When you say "this", the record unfortunately ddes not show 


what "this" is. Does it have an exhibit attached to this ? 


A Exhibit A. 


Q And I take it that Plaintiff's Exhibit 3 is a summary prepared 


at your office? | 
| 
Yes. 
| 
And Exhibit B appears to be a letter on your stationery? 


Signed by me; yes. 


A photostat copy? 


Yes -- this is a continuation of the prior exhibit. 
| 
And the fourth page appears to be Exhibit No. C? 


Yes. 


Also, this indicates that or makes some reference to the fact 


that D and E refer to supporting contracts? 
A Yes, sir. 


Did you prepare Exhibit C? 


Yes, I did. | 
So much for plaintiff's Exhibit No. 3, which is the proof of loss. 
Now, defendants have produced here, in Defendant's Exhibit 
No. 1 for identification, a document which I would like you to identify , 
sir, if you can. 
A This is a report regarding the loss. 


THE COURT: Loss? 


THE WITNESS: Yes; which I prepared. 
J. A. 185 


THE COURT: Would you raise your voice a little? 

THE WITNESS: All right; Iam sorry; Iam not used to 
microphones. 

This was an exhibit which was prepared in my office and 
which I signed. 

BY MR. GENN: 

Which you signed? 

Yes. 


MR. GENN: With the Court's permission, may Defendant's 


Exhibit No. 1 be re-marked as Plaintiff's Exhibit No. 4 for identification, 


and may I ask that it be now admitted into evidence. 
(Defendant's Exhibit No. 1 was 
marked for identification as 
Plaintiff's Exhibit No. 4). 
MR. GENN: May the record show that Plaintiff's Exhibit No. 
4 is the same as Defendant Aetna's Exhibit No. 1 for identification. 
(Plaintiff's Exhibit No. 4 for 


identification was admitted into 
evi dence .) 


BY MR. GENN: 

I should also like to show you this. 

MR. GENN: I would like, with the Court's permission, to 
have Plaintiff's Exhibit No. 5, consisting of certain supporting contracts, 
marked Exhibit D and Exhibit #, marked at this time. The folder covering 


all of this will bear the mark. 


(The folder referred to was marked 
for identification as Plaintiff's 
Exhibit No. 5.) 
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| 
| 
| 
BY MR. GENN: | 


Q Now, I show you, Mr. Abensohn, Plaintiff's Exhibit No. $ 
| 


for identification, a file folder consisting of certain supporting contracts 


and on the outside of the file it reads "New York Home Furniture Company 


supporting contracts were Exhibits D and E". 
| 


Would you identify that, sir, and state whether or not that 


| 
has any relationship to Plaintiff's Exhibit No. 4 which is the report 
| 


that you prepared? 


| 
| 
| 
A In my report I have referred to certain exhibits, D and E, and 


I recall that these are the exhibits, to the best of my eaauladee: 
Q All right, sir. | 
| 
Now, Exhibits D and E in the file folder marked Plantiff's 
Exhibit No. 5 for identification, what do they reflect -- what are they? 
A Well, Exhibit H are the supporting contracts. These are actual 


copies of contracts. 


Q Conditional sales contracts? 


A Yes; this is correct. And Exhibit E are additional contracts. 
These are additional contracts? 


Yes. 


All right, sir. 


Now, did you come to a conclusion based on your examination, 
| 


sir, as to the amount of loss in this case? 


A (Pause) The policy, I believe, stated that where the loss could 
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| 
| 
| 
not be ascertained that a certain formula should be used = 
| 
| 
| 
| 
| 


MR. HERON: I think the witness could perhaps answer 
that question yes or no. 
THE COURT: Would the reporter read back the question? 
(Whereupon , the reporter read back the question as follows: 
"Now, did you come to a conclusion based on your examination, sir, 
as to the amount of loss in this case?"). 
THE WITNESS: I did. 
BY MR. GENN: 
All right. 
Does the statement of proof of loss claim reflect that loss? 
A May I see the statement, sir? 
Q The proof of loss, which is Plaintiff's Exhibit No. 3, does that 
reflect the loss that you found to be so in this case? 
A Yes. 
Q All right, sir. 
Would you state that amount? 
$295,674.01 
All right, sir. 
This may be somewhat difficult for us, so I wish you would attempt 


to do this in layman's language. Could you state, sir, how you arrived at 


the figure that you have just referred to as being approximately $295,000 


in loss of accounts receivable, and how did you go about arriving at that 


figure and how did you arrive at that figure? 


J. A. 138 


A The insurance policy states that where the actual amount 
| 
cannot be ascertained a formula would be used, and I followed the steps -- 


| 
Q Let me stop you at that point. What portion, if you can say, 


of the insurance policy, which is Plaintiff's Exhibit No. l and 1-A, are 
| 
you referring to? Is there a paragraph number? 


A Paragraph 7. 
Q Paragraph 7. Would you tell us, without sendin that, sir, 
if you applied certain terms in Paragraph No. 7 in order to determine 

the figure? | 
| 
A * I tried to follow this formula to the best of my knowledge. 


You followed the formula stated in, set forth in Paragraph 


Yes, Sir. 


And what were your reasons for following Paragraph No. 7? 


The procedure used in recording sales caused a delay, in 
| 
| 


many cases, between the time that the sale was made and) the time that 
the sale was placed on the books. This would make it difficult, if not 
| 


| 
nearly impossible, to determine the actual amount of sales as of the time 
of the fire. Therefore, I used the formula. | 
| 


Q All right, sir. | 


And the formula consists of doing what? Would you tell us 
what you were required to do and what you did? 


A I read the language of the insurance policy. 


Q I think perhaps it would be more helpful if you would tell us 


J. A. 139 


what you did, and then if you want to refer to certain contract provisions 
supporting that, I assume that there would be no objection. 

A I followed out the terms of the policy. WhatI did was to 
ascertain the average balance for the prior two years, that is to say, 
prior to the fire, and then this would show a trend which would be either 
upward or downward, and this trend would be applied to determine the 
actual amount of the claim of accounts receivable. 

The actual trend showed a reduction of 20 percent for the two- 
year period, that is, 20 percent figure 20.28, was applied to the balance 
of accounts receivable as of April 30, 1961, which was the prior year's 
accounts receivable. 

From this figure certain deductions were taken out, such as the 
amount recovered, not lost or damaged, allowances for bad debt and actual 
collections that were made up to the time of the claim being filed, which 
came to $51,069.91. The net figure therefore remaining was $294,095.62. 

During this period certain expenses were incurred which were 
added to this figure, and this came to $1,578.39, bringing the total claim 


to $295,674.01. 


Q Now, are the figures which you have just given, reflected in 


Plaintiff's Exhibit No. 3, which is the statement of proof of loss? 

A Yes; this is what I was reading it from. 

Q I also would like to show you what has been marked as 
Plaintiff's Exhibit No. 4, which is a certain listing of the claim which 
you also prepared. Was that prepared at the time of the statement of 


proof of loss, or thereafter? 


J. A. 140 


A Thereafter. 


| 
| 
| 
| 
| 
Q Thereafter. So that is a consequence of the statement prepared 


by the accountant for the Aetna Insurance Company? 


A Yes; that was the purpose of it. 


MR. GENN: I would like to have this marked for identification, 

| 
if the Court please. | 
| 


(Report of Councillor, Buchanan 

and Mitchell was marked for 

identification as Plaintiff's Exhibit No. 6.) 
| 


BY MR. GENN: 


Q I show you, Mr. Abensohn, Plaintiff's Exhibit No. 6, which is 


the report of Councillor, Buchanan and Mitchell, and I ask! you whether 


this appears to be the document to which your report No. 4|, is in effect a 
reply or a response? 
| 


A I believe itis. 


MR. GENN: Thank you very much. I have no further questions 


of this witness. 
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(Tr. 169-185] 
CROSS -EXAMINATION 

BY MR. HERON: 
Q Mr. Abensohn , from what source did you obtain the information from 
which these statements which you have testified about were prepared? 

The general ledger. 

Do you know if there were any other records of the company -- 

The proof of claim actually came from the accounts receivable 
which were obtained from the general ledger. 

Is that part of the general ledger? 

The accounts receivable -- yes, sir. 

Yes, sir. 

And what otherparts does the general ledger have ? 
A The general ledger is a listing of the accounts, such as cash 


in bank, accounts receivable, liabilities, income and assets and natura lly 


in preparing it I used that portion which would be the accounts receivable. 


Q Is that general ledger the book that is there on counsel's table, 
if you know? 

MR. GENN: I think it would perhaps be better, if the Court please, 
to have this marked in some form, either as Plaintiff's Exhibit No. 7 for 
identification or -- 

MR. HERON: Do you plan to introduce it into evidence? 

MR. GENN: I have no objection if counsel wishes to have it 
done now. 

THE COURT: You are offering it, then, Mr. Genn? 


J. A. 142 


MR. GENN: I am not offering it at this time. I haven't questioned 
| 
the witness about it, Your Honor. | 


MR. HERON: Well, may I make the point that summaries are not 


admissible unless the basis upon which they are prepared are in the record. 


(Plaintiff's Exhibit 7 marked for 
identification.) 


BY MR. HERON: | 
| 

Q Could you tell me, Mr. Abensohn, or do you know what the balance 
| 


of the accounts receivable of the New York Home Furniture Company was at 
the end of March, 1962? | 
A Sir, I can tell that from my report and the proof of ait, That 
figure was $253,702.15. 


That was the balance at the end of March, 1962? 


As reflected by the general ledger. 


And was that a correct reflection as of that date? 


There would be a difference due to certain reporting of sales. 
| 
| 

The reporting of sales would be delayed in many cases, as I stated in my 
| 


report. | 


THE COURT: Would you repeat that answer, please? 
| 
(Whereupon, the reporter read back the answer.) | 


BY MR. HERON: 
Now, would a similar adjustment occur at the end of each month? 


Yes, Sir. 


So that in keeping the books and records of the company, there was 


always an adjustment necessary at the end of each month? 


Yes, sir. 


Q Do you have a record of sales which were finally posted for the 
month of April, 1962? 
A I'd have to check the ledger to tell you. I believe I have that 
with me in my briefcase. 

The figure I have in my ledger is $232,482.81. 
Q That is for the total of receivables as of the end of March, 1962? 
A I wish to retract that. I am looking at the wrong date, sir. 
That was 1963 -- I had the wrong year and I was reading the wrong year. 

April 30, 1962, my ledger reflects $248,062.98. 
Q Do I understand that to be the balance of accounts receivable 
as of the end of April 1962? 

Only as reflected by the ledger. 

And that was at the time of the fire? 

That was the amount reflected in the ledger, and there again 
I would like to state that there was a difference, there were differences, 
due to the time in reporting of sales, when they were finally approved. 


What amount of sales were recorded for the month of April, 


$22,123.84. 


And what amount of sales for the month of March, 1962, 


the preceding month? 
$18,218.20. 
And the same figure for the month of February, 1962? 
$44,381.47. 
And again the same figure for the month of January ? 


jo Ne 144 


There were small adjustments, by the way, minor adjustments, 


but these were the sales figures posted, and the total for January was 
$20,556.21. | 
| 
And for the month of December 1961? | 
$67,621.13. 
Any adjustments for that month? | 
No; there were adjustments, but not -- from the sales, in 
other words, there are different adjustments of accounts receivable. 
| 
What kind of adjustments are they? | 
Bad debts, writeoffs, et cetera. 
All right. Let us go to the month of November, 19 
$73,112.51. 


And the same figure for the month of October, 19617 


$45,322.25. 


And September, 1961? 
$17,411.30. 
All right. Would you turn now and tell me what was the amount 
| 
of sales posted for April of 1961, sir? | 
$31,118.00. | 
And what for the month of April, 1960? 
Sir, I don't have those figures in this ledger. 
Do you have it in your summary, perhaps ? 
I have some other ledgers here. I would like to gee if I have 


those figures in there. That was April of 1960? 


Q Yes. 
J. A. 145 


It was $41,086.29. 
From what are you reading now? 
This is the general ledger. 
Is it a similar book from which you had been reading previously? 
It is the same general record except for a prior year. 
For the earlier period? 
Yes, sir. 
So that what you are reading from now is the predecessor of 
the other bookkeeping record? 
A This is correct. 
Q Now, sir, can you tell me, do you know whether or not New 
York Home Furniture sold a certain accounts receivable between June, 1961 
and March, 1962? 
Yes, they did, and that is in my report. 
And was the total of those accounts receivable sold $367,600.35? 


I don't have an adding machine but I have the figures sold each 


Well, let us take it by months, beginning in June of 1961, then. 
Yes, I have, first I have the figure of $25,208.71. 

To whom were they sold? 

I couldn't tell you. 

Does the name Major Finance Company sound right? 


That was one of the pur chasers of accounts receivable that I know 


And do you know on what terms they sold to Major ? 


J. A. 146 


No, I don't. 
Were they sold at a discount? 
Yes, they were. 
Without recourse ? 
I don't know. 
THE COURT: What do you mean, at a discount? 
BY MR. HERON: 
Q What do you mean when you say at a discount? 


A Less than the full face value of the note itself. If the note 


were for $500.00, it would be less than $500.00 that would be received. 
| 


THE COURT: Was there a fixed rate of discount? 


THE WITNESS: That varies, Your Honor. In some cases this 


meant many sales and the rate varied, so that I couldn't remember each 
sale or the terms of each sale. 
BY MR. HERON: 
Do you remember the highest rate of discount ? 
No, sir. 
Or the lowest? 
I know that the average was 22.6 percent. 
The average of all the sales? 
Yes, sir. 


| 
Let us go back -- or let us go to the next sale, rather. 


Do you find any record of that? 


A This was in the report prepared by Councillor and Buchanan, and 
| 
| 


it is correct as far as I could ascertain. 


J. A. 147 


Was that in September of 1961? 

Yes. 

And the amount of the sale was $64,585.96? 

I have lost you somewhere on that figure. 

$64,585.95? 

What does that apply to? 

That is:the gross amount of the sales of the receivables which 
were sold, as I understand it? 

At what time, sir? 

In September of 1961. 

I have a figure of $173,773.47 at that time. 

That much was sold? 

Yes. 

Now, would you look there and see if you have a further figure 
of $64,585.95? 

In September? 

Yes. 


Not in my record. 


Do you recognize that figure at any time wound September? 


It may be part of the $173,000 figure shown here. 

What sales do you next find -- sales of accounts receivable? 
I am going by my report. 

Yes. 

And they are listed in total, not broken down by the month. 
Well, what is the total that you have in your report? 


J. A. 148 


If you permit me, I can add it up. 
Yes; surely. 
$367,600.34. 
Well, Iam sorry. We disagree by one penny. 
Sir -- your report from Buchanan states the same figure, and I 
just checked it. 
Q Well, we will leave the penny and go ahead. 


| 
Can you tell me whether or not the amount which|you have just 


mentioned represents the gross value of your accounts receivable ? 
Yes, sir. | 


And so it was from that sum that the discount was taken? 
| 

Yes. | 
| 
| 


And the company actually received less than that figure for the 
| 


Yes, sir. 


Did these sales occur during the period of time during which you 
made your calculation of the claim? 
A Yes, they did. 


Q And did they occur in large part in March of 1962) -- would not 


the accounts receivable of New York Home have been very greatly reduced 
| 

at that time? 

A I am trying to find -- Could you repeat that, sir? 

Q I think you said that the balance of the accounts receivable 

at the end of March, 1962 was $232,000. Is that a correct figure? 


| 
A I believe that to be correct; yes. -- Justa minute . What 
| 


J. A. 149 


date was that, again, you wanted? 
Q March of 1962. 
A $253,000. 

$253,000. I think another time you gave a corrected figure. 
A $253,702.15. 
Q Yes. Had $200,000 of those accounts been sold by New York 
Home Furniture Company in March there would then have been a balance 
at the beginning of April of $53,000 of accounts receivable -- would that 
not be so? 
A Well, this was the figure after the sale of the accounts 
receivable. It would be somewhat less. 
Q Well, Iam giving you a hypothetical situation. 
A Well, if the accounts had not been sold there would have been 
$300,000 more -- not less. 
Q But hypothetically had $200,000 of the accounts been sold in 
March -- they were not actually sold, but we are assuming that they were -- 
you would have commenced the month of April with a balance of $53,000 
of accounts receivable. Would that not be correct? 

The arithmetic is correct. 

That would be correct if that much had been sold? 

Yes. 

Nevertheless, the application of the policy formula would have 
been shown as a far larger amount chargeable as a result of the policy 


formula. Is that not correct? 


A It resulted in a larger figure due to the fact that the accounts 


J.A. 150 


receivable never actually did total. The full accounts receivable -- never 


the total sales. 


| 
Q Do you know from your examination what the average amount 
| 


involved in the lag was? 


A It would have to be a guess, sir, because at certain times of 
the year it would be much heavier than at other times. Sales (guid have 
varied from $20,000, to $70,000, and to ask for an average is very diffi- 
cult. 
Q All right. I will ask you to turn to the bottom of page No. 5 

of your report of February 22nd, which I believe is Plaintiff's! Exhibit No. 4, 
and I will ask you whether or not in computing the credit for accounts 
receivable which survived the fire you included only those items for which 
both cards and contracts existed? 
A This is correct. 

Q Do you know whether or not there were cards which survived 


| 
the fire for which no contracts survived? 


A There were cards for which no contracts survived? 


Q Do you know whether or not these cards amounted to $29,141.43? 


At the time I filed the claim I did not know that figure : 
| 
Did you discover it later? 


In the report that Buchanan and Councillor put out, it was 


And therefore also further accounts described as unknown 
accounts amounted to approximately $6,000; is that correct? 


A Yes, sir. 


J. A. 151 


At what date was this? 

These were unknown accounts that had an unverified balance. 

How were they established? 

They are collections, I believe, sir. 

Now, do I understand that the $31,000 figure refers to items 
which you considered to be true accounts receivable. 
A Yes, that's right, because they had both a contract and a card, 
but I am not a lawyer but I assume that these would be valid legal claims. 
Q Can you tell me the last time a customer's list had been prepared, 
if you know? 
A There was a customer's list at all times on the cards. 
Q Was there also a customer's list which could be determined 
from the sales control journal? 
A Well, the sales control journal was a source of entry to the 
accounts receivable card. It was only a source. It was not an actual 


card. 


Q Do I understand that the sales control journal had the first 


entry and that entry was thereafter transferred to the card? 
Yes, sir. 
So that all of the cards are reflected in the sales control journal? 
Yes, sir. 
And is the sales control journal also in the ledger which we 
have here? 
A The totals from the sales control journal were those which I 


read to you when you asked me for them. 


J. A. 152 


| 
Q And is the sales control journal information in the! ledger 


| 
which you considered before ? 
| 


In the ledger? 
The information itself. 
No, sir. This was just the general journals. I have here 


sales journals. I don't think -- it may be in the large ledger that you 


| 
have there. | 


Q I am sorry. I thought it was before you. 
I hand to you Plaintiff's Exhibit No. 7 and I ask you if you 

can determine whether or not the sales control journal is sonieines in 

that exhibit. 

A I have here the sales journal. 


Q And is that sales control journal that you have just been 


describing the same thing? 
| 


A Yes, this is the sales journal. I don't know what period 
| 


this covers, but there is a sales journal in here. 


Q I wonder if you would be good enough to look at it and tell 


us what period it covers. | 


A It starts in January, 1961 and ends with March, 1963. 


Q Then, I understand the journal contains the name’ of eac’ 


| 
customer and from the journal the card was made? | 
A Yes. The card would have additional information such as the 
address, the full name, which this does not have. This is just a summary, 
a quick summary of the actual sales. 


Q Does the journal which you have before you indicate the 


total amount of the charge to the customer? 


J. A. 153 


It does. 

In each instance? 

Yes, it does. 

Now, did you at any time calculate the total number of sales 
in the two years prior to the fire? 

A The total number of sales? 

Yes. 

I never had the need to. 

You never did that? 

No. 

Going back to the credit of $31,000 which represents the 
accounts receivable on which there are both cards and contracts, can 
you tell me whether or not that figure includes any accounts which have 
been referred to Kelly and Rubenstein for collection? 

I am sure it does not. 

It doesn't? 

I had written these accounts off the books at Kelly and 
Rubenstein, and these others were good accounts. 

Q Well, can we assume -- 

A They are attorneys, I believe, or Rubenstein is. Kelly is, 
yes, too. Rubenstein is a lawyer and Kelly -- I don't know if he is a 

lawyer or has a service for the collection of accounts receivable. 

Q Can you tell me if any claims have been made by finance 


companies in connection with the sales of accounts receivable which 


you have described? 


J. A. 154 


A I don't know at this time. There was one that I know of, and 


that's all. 


| 
Would that information come to you as an accountant ? 
Normally not unless payment had been made. 


Well, now, do you know whether or not any repurchases were 
| 


made by New York Home Furniture from the finance companies 
Yes. 


Do you know what they were? 
| 


There is one case here cited in the report by Buchanan which 


I did verify it. 


Do you know of any others? 
Offhand, I couldn't tell you, sir. 


| 
Do you know what reserves were set up in connection with 


| 
: * | 
these sales to the finance companies? 


A The summary shows that guaranteed funds were withheld of 
$7,300, which was $7,381.68 to be exact, which was withheld from the 
accounts that were sold. 
Q By whom? 


A By the companies purchasing the accounts receivable. 
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(Tr. 188 - 210] 


RALPH G. SHINN 


was called as an adverse witness by the defense and, having been first 


duly sworn, took the stand, was examined and testified as follows:) 


Q 


DIRECT EXAMINATION 
BY MR. GENN: 
Would you state your full name, sir? 
Ralph Shinn. 
And where do you live, Mr. Shinn? 
In Silver Spring. 
And how long have you lived there ? 
Since 1940. 
What is your business? 
Insurance business. 
Do you head the Ralph Shinn Agency? 
Yes. 
You are one of the defendants in this case; is that correct? 
Tam. 


Mr. Shinn, were you served with a subpoena in this proceeding, 


to bring with you certain records, and do you have those records with you, 


sir? 
A 


Q 


I do have a number of records over there, yes. 


Do you have all the records reflected in the subpoena that was 


served upon you by plaintiff? 


J. A. 156 


A Everything I could find, yes. 
Q I would like to read from a portion of the subpoena and ask 

| 
you if you have those items. The first item is all correspondence of Ralph 


Shinn with the plaintiff New York Home Furniture Company or its representa- 


tives. Do you have all such correspondence with you? 


A I don't know what you are referring to there. 


Q Do you have any correspondence with New York Home 


Furniture Company ? 
Over the years, lots of it. 
Did you keep copies of it? 
No, not all of it. 
Do you have everything that you kept copies of? 
No, not everything that I kept copies of. 4 have everything 
from 1960 to 1962. We would have to go back to 1957 on this account, 
I believe. 
Q Do I understand, then, that you have only ha correspondence 
or copies of the correspondence between the years 1960 and 1962? 
A That I thought had any bearing on this case, yes. 
Q The next item is correspondence between Ralph Shinn and the 


defendant Aetna Casualty and Surety Company pertaining to/the matters 


involved in the complaint -- this suit? 
| 


A Yes. 


And that, of course, is referring to the defendants ? 
| 

Yes. 

And do you have all of that with you? 


J. A. 157 


A Yes, I have. 


Q The next item is all inter- and intra, between, that is, 


interoffice memoranda and data pertaining to this case. Do you have all 
that? 
Yes, I have. 
All right, Mr. Shinn. 
Do you have any contracts with Aetna Casualty and Surety 
Company ? 
A Yes, I have. 
Q As of November 1961, would you show us the copy of that 
contract which was existing at that time? 
A I think my attorney has them. I don't have it here. 
Well, would you be ina position, sir, since Iam not 
in a position to rifle through your files and I don't care to, would you 
be kind enough to obtain that, sir? 
A It is not there, Mr. Ryan -- I think Mr. Heron has it. 
MR, RYAN: Mr. Heron? 
THE WITNESS: Yes. 
MR: HERON: I have a copy of the agency contract dated 
1964 between Aetna and the witness. 
MR. GENN: Is it signed, Mr. Heron? 
MR. HERON: Yes, itis. 
BY MR. GENN: 
Q No, I am asking for the policy for 1962, not 1964. 


is the policy for 1962? 


MR. HERON: That is not the policy. 

MR. GENN: I mean the agreement. 

BY MR. GENN: 

Where is the agreement for 1962, Mr. Shinn? 

I don't know what you are talking about. 

Was there not an agreement between you and the defendant 
Aetna in 1962? 

Not to my knowledge. 

There was none at all? 

Not to my knowledge. 

None in existence; is that what you are saying, sir? 

I don't recall any. 

Do you know whether there is any testimony that was taken 
in a deposition on January 8th, 1963 -- and I am referring to page No. 6 -- 
wherein you stated: | 

"The contract I have here is dated 1948 -- the latest contract 
that I could find." 


Do you recall that testimony ? 


May I see my deposition? 


Page 6. | 
| 


MR. RYAN: Well, I don't think that contradicts his statement 
| 
| 


now, if Your Honor please, and I object to it. He says he' doesn't recall 


one for 1962, and the latest one he could find was 1948. That is what the 
| 


deposition says. 


J. A. 189 


BY MR. GENN: 

Do you have your 1948 contract, Mr. Shinn? 

Do I have it with me? 

Yes. 

No, I have no contracts with me. 

Does your attorney have it with him? 

MR. RYAN: I don't have one, either. If you had called 
on me to produce it I would have had it here. But we are talking about 
1961 and 1962 and not 1948. 

BY MR. GENN: 

Where is that contract for 1948 at this time, Mr. Shinn? 

MR. RYAN: If Your Honor please, I submit that is immaterial 
to this case -- a contract in 1948, and I object to it. He has not called 
upon us to produce that document back in ancient history. 

THE COURT: Do you have the contract for 1948? 


MR. RYAN: I don't, and the subpoena did not call for us 


to produce one for 1948, a contract between Mr. Shinn and Aetna. 


THE COURT: Where is the subpoena? 
MR. RYAN: It says all correspondence -- 


MR. GENN: It says all correspondence, Your Honor, and all 
data, documents, papers or materials upon which the defendant may rely 
in defense of the claim. 

MR. RYAN: Well, we are not relying upon any document in 
1948 in defense of this claim. That is not the document upon which the 


defendant relies, Your Honor. 
J. A. 160 


THE COURT: But on page 6 he does list one that ke could find, 


dated 1948, in this deposition. 


BY MR. GENN: 
Q Mr. Shinn, I direct your attention to page No. 6 of the depo- 
sition, an interrogation taken before trial, in which you stated the last one 
you could find at that time was a 1948 contract. Now, that contract was 
in existence and functioning and operating in 1962, was it not, sir? 

Yes, it was. | 
All right. Now, where is that 1948 contract npw? 
It is probably in my office some place. | 


| 
Probably in your office. Do you think at the end of the 


session today you will be able to locate it and bring it in tomorrow, sir? 


A Sure. | 

Q All right; fine. 
Now, you have sold, did you not, other kindd of insurarce 

to New York Home Furniture Company prior to November of 1961? 

Yes. | 


You did? 


Yes. 


Would you name the policies, sir? 

Well, do you want me to start -- when? | 

MR. RYAN: He asked for all of them. List tein all. 

BY MR. GENN: | 
Q That's right. Start with the beginning and just name all of 


the policies, sir, and the date. 


J. A. 161 


A The first record I have here is September 12, 1957, 
commercial property floater. 
Q Commercial property floater, sir? 


A Commercial property floater, which is an all-risk policy 


covering the contents that the merchant owns, on and off the premises. 


Q All right, sir. 

THE COURT: Contains what? 

THE WITNESS: Stock in trade. 

THE COURT: You are not speaking into the loudspeaker. 

THE WITNESS: I am sorry. Commercial property floater 
is an all-risk contract covering fire and theft on merchant's stock in 
trade and fixtures. 

BY MR. GENN: 
Q Would you list the next policy? 
A On the same date he bought plate glass policy and public 
liability policy and money and securities all-risk contracts, and workmen's 
compensation policy and automobile employers and ownership liability 
contract and automobile schedule policy and fidelity bond on certain employees. 

On which employees? 

His employees. 

A fidelity bond? 

Yes, that's right. 

And when you say "his", this is a corporation -- you mean 
all the employees of the corporation? 


J. A. 162 


| 
A I mean -- I can't tell from this. It looks like -- no, it 


is a name schedule bond. 


Name schedule bond? 

Yes. 

Do you have a copy of it? 

Not here. 

Would you be able to produce it tomorrow? 

Not, not 1957 -- not a 1957 contract, no. 

All right, sir. Goon. 

That name schedule bond, by the way, was ica 

on 5/1/57 and on 1/1/58 this was changed to a blanket Bond) and 

then cancelled. 
The next entries on these cards are pretty ae renewals 

of these previous policies, except there is a $4,000 bond for 9/12/58 


and '59. 


What type of a bond was that? 


I can't tell from this. It was probably a name schedule 
| 


Probably a name schedule bond? 

Yes. 

Now, do you have a document you are ei from, Sir, 
when you refer to these items? 

Yes. 

Could we mark that, sir? 


Yes. 


J. A. 163 


MR. GENN: May this be Plaintiff's 8 for identification, and 
if I interpret it correctly, this would be a card of Mr. Shinn. 
(The card referred to was marked for 
identification as Plaintiff's Exhibit 
No. 8). 
MR. GENN: Thank you very much. All right, sir. 
BY MR. GENN: 
Q Now, suppose we discuss for a moment your relationship ina 
physical way with the Aetna Company. Where is your office address at 
this time ? 
A Now? 
Q Yes. 
1700 K Street. 
And where was your office in November, '61? 
1700 K Street. 
Which floor? 
I was on the seventh floor then. 
And what is the address of Aetna Casualty and Surety Company? 


The same location. 


What floor does Aetna have offices on? 


At that time, do you mean? 

Yes. Floor or floors. 

The seventh and eighth and part of the ninth. 

In other words, the same floor as yourself; correct? 
One of the floors, yes. 


All right, now. 


Marked into evidence already has been this accounts 
| 


receivable policy as No. 1, and that policy is dated November of 1961 -- 
Plaintiff's Exhibit No. 1. Now, at that time did Aetna pay for any of 
| 
your rent? 
A Yes, they paid for the rent. 
They paid for some of your rent? 
Right. 
What else did Aetna pay for besides commissions ? 
Part of the telephone, and all of the companies gave us 
free stationery. 
| 


Q Well, as a result of that arrangement with Aetna,' as a 


matter of fact, your commissions might have been somewhat less than 


some other agent; is that correct? | 
A That's correct. | 
Q And you had, therefore, a special relationship with Aetna 
in this regard; is that correct? | 
A Would you repeat that question? Ididn't understand it. 
Q Was it customary and usual for Aetna to pay the rent and 
secretarial expenses of agents? 
A They never paid my secretarial expenses. 
Q Well, they paid your rent? 

That's right. 


Was it customary for them to pay your rent? 


Yes. 


Q I am sorry -- I mean customary for them to pay the rent 
of all agents? 

A All agents in the building, yes. 

Q In the building? 

A Yes. 

Q But they didn't pay for the rent of agents outside of the 
building? 


A Not to my knowledge. 


Q And what was the relationship with Fireman's Fund and Eagle 


Insurance, which has been referred to, and Aetna -- did they have any 
relationship at all? 
A No relationship at all. 
Q None at all. 

Did you have authority to sign any of Aetna's checks? 
A Claim checks -- yes -- up to $200. 
Q Yes. And you had, at least in the District of Columbia and 
Virginia, authority to countersign endorsements in policies; is that 
correct? 

Some endorsements in policies. 

And in this instance you did that? 

In this policy, yes. 

Yes. 

I countersigned. 
Q The policy is not effective until it is countersigned; is that 


not true, sir? 


A Well, that is a legal question. I don't know. 


Q In any event, from the company's point of view, the company 
| 
desires the policy to be countersigned ? 
A Yes, that is true. 


Q For its official records; is that correct? 


That is correct. 


Q And that date is used as the effective date; is that correct? 
A 


Iam not too sure about that. If you are speaking labout the 
effective date and whether the policy is effective, I think they are two 
different things. 

Q I see, sir. 


Now, you had occasion, did you not, to discuss this matter 


with Mr. Meckler, and I direct your attention particularly now to the 


period of November, 1961. You did discuss with Mr. Meckler obtaining 
accounts receivable insurance in November, 1961, did you not? 
| 

Yes, I did. | 

Now, at that time did Mr. Meckler fill out any application? 

No; I filled out the application. 

You filled out the application? 

Yes. 

Did Mr. Meckler sign any papers or documents ? 

Do you mean in November of 1961? 


Connected with this particular policy? 


None are required. 
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Q I didn't ask you whether they were required or not. I asked you 


whether he signed it. 

A No; he signed nothing. 

Q You are’ not suggesting when you say that none are required 
that persons do not make applications, are you, sir? 

A I don't understand that. 

Q Are you suggesting that no one ever makes an application or 
fills out any papers in connection with -- 

A Certain types of policies require signed applications. This one 
does not. 

Q Well, anyone could fill out an application for this policy, 
could he not? 

A Well, he could. 


And if that one application was filled out only you filled 


That's right. 

Is that correct? 

That's correct. 

All right, now. 

This accounts receivable policy, this was a form of insurance, 
that I take it from your point of view is relatively new, as has been 
suggested by your counsel? 

A Yes, that is true. 
Q It was new? 


A It was the first one I had ever written. 
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| 
The policy that is involved here, specifically? | 


This account is the first accounts receivable policy I had 


ever written. I wrote one for him in 1958 which he would not keep. 
Q So is it your testimony that from 1958 until 1961, in November, 
when this policy was written by you, you had not written ary other 
accounts receivable policy? 


A That is true. 


| 
Q From November of 1961 untii April 27th of 1962, on the date of 


this policy, you -- or rather, the date of the fire -- you had written 
| 


no other accounts receivable policies? 


A No, sir. 


Q Now, do you know, or do you have any information as to 
whether or not Aetna had written many of these policies? 

I would have no way of knowing. 

You don't know. 

I don't know. 

All right, now, sir. 

Now, did there come a time after this policy was sent to 
New York Home Furniture Company when you had a donaete scion with 


| 
Mr. Meckler, and that would be on April ll, 1962; is that correct? 
| 


A That is approximately right. | 


| 
Q You do not dispute that there was such a conversation? 
A No; I do not. 


Q You do not dispute, do you, sir, that in the course of that 


conversation discussed was the phrasing of the policy, such as the 
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need to keep accounts receivabie in some form of receptacle at the 
conclusion of the day. That was a subject, in any event, of the 
conversation? 

It was a subject, yes. 

You do not dispute that that subject was raised? 

No. 

Now, in the course of your discussion with Mr. Meckler on 
April the llth, he stated to you, did he not, the difficulty or the practical 
impossibility of returning all or a substantial part, substantially all, of 
the accounts receivable to any safes; is that not correct? 
A State it again. 


Q During the course of your discussion on April the llth, 1962, 


did not Mr. Meckler in substance indicate to you the difficulty or the 


practical impossibility from his point of view or the corporation's point 
of view of returning the accounts, cards, and all of the contracts or 
substantially all of the contracts to any receptacle such as a safe 

in the evening? 

A Do I have to answer yes or no to that, or canl explain? 

THE COURT: No; you may explain it. 

THE WITNESS: He called me and said that it was inconvenient 
for his collectors to put back all of their cards they were working on 
overnight, and I told him that I didn't know whether this was per- 
missible, but I would discuss it with the underwriter. 

BY MR. GENN: 

Q This all happened in that conversation -- that is all that 


happened ? 
J.A. 170 


That is all that happened. 


We talked about how many there would be, and I asked him 


how many accounts receivable are you going to have out on'the desks 


or the collector's desks, and he said, "Well, you have seen it. Itis 
| 

a small number." 

| 

"You have seen it and it is a small number."? i 


Yes. | 
And then what did you do? 


I went to see Valentine and I explained the situation to him. 


Q Is that Mr. Valentine, as Valentine's Day? 
A 


He is an underwriter in the Marine Department, and I explained 
to him what Mr. Meckler had -- 
Q No, don't tell us that. I am not asking what Mri. Valentine 
said. Just tell us what you told Mr. Meckler Mr. Valentine said. 


A I told Mr. Meckler, as I recall, that he could leave out 


certain accounts that the collectors were working on until they were 
| 


completed -- the card entries were completed. 


Did you tell him anything else? 
| 


That's about all. 


You told Mr. Meckler that he could leave out account cards 


until the card entries were completed. Is that correct? 


| 
A Ones that the collectors were working on, yes. | 
| 
Q The ones the collectors were working at? 


Yes. 


Now, referring to page No. 40 of your deposition taken under 
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oath on January 8, 1963, I want to read to you a series of questions 
and answers. This is line No. 17, and the question was: 

"Well, he said to you (obviously referring to 

Mr. Meckler) at the time this discussion took 

place on April llth he was aware these records 

had to be kept ina safe, did he not?" 
And your answer was: 

“He was reading the paragraph from the policy." 

THE COURT: Did I understand you to say page 4? 

MR. GENN: 40, Your Honor, line 17. 

THE COURT: Go ahead. 

BY MR. GENN: 

And the next question was: 

"And he read that paragraph to you? 

"A Yes. 

"Q ‘And wasn't the question put to you as to whether or not 

they could remain overnight; wasn't that his problem? 

"A As I recall the conversation he said, 

‘Some of my people are working on these collections 


and they can't put all these cards back in the safe 


every night.' And so he says -- asks -- 'What do you 


think about that?', and I went up and talked to 
Valentine about it, and, as I recall, Valentine said 
iwhile they are still working on them they are not 


complete." 


Now, did you make those answers and were you asked those 
| 
| 


questions? 
| 
| 


A I probably did. 
Q No, I don't want to know whether you probably did. Did you 
make those answers? 
I guess I did. 
And is that true? 


As best I can remember. It is four years ago. 


| 
Well, your testimony was taken, sir, on January 8, 1963, 
| 
and that was seven months or eight months or nine months after the 
| 


fire, and this testimony I am reading is in your deposition. | Was your 


testimony given at that time true? 


Yes, sir. 
| 

Then going on to page 41, line No. 7, the question was 
| 


"Did you say to Valentine that the problem was in 
| 

connection with putting them back every night?" 
Your answer was: | 
"IT can't remember exactly what was said." 

| 
| 


And the next question was: 
| 


| 
"But that was the problem that Meckler was con- 


fronted with, was it not? 
"A Well, the problem, as I visualized it, was 
that working there were cards on the desks 


that they were still working on, that they | 
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didn't want to put back in the safe at night. 
Had you actually been into the store and seen 


those cards?" 


Well, I have been in the store lots of times, 


of course, and there are two collectors working 
on the telephone. In other words, they have a 
stack of cards like this. This is what I thought 
they were talking about." 
, were you asked those questions and did you give thease 
answers ? 
A Yes, I did. 
THE COURT: I think we will stop here for the day. 
MR. GENN: Thank you, Your Honor. All right. 
THE COURT: Members of the jury, you are excused 
now until tomorrow morning at the usual time, and please be here in 
advance of 10:00 o'clock. 
Keep in mind the usual admonition that you are not to discuss 
this case. You may now go. 
(Whereupon, the jury was excused and the case was adjourned 


to be resumed at 10:00 o'clock a.m., Tuesday, May 24, 1966. 


KKK KKK KEKE 


(fr. 213 - 333] 
THE COURT: You may proceed, Mr. Genn. 
Whereupon 
RALPH G. SHINN, 


resumed the stand and testified further as follows: 


DIRECT EXAMINATION (Cont' 
| 


BY MR. GENN: 


Q Now, do you have with you, sir, the agency agreement we were 


referring to yesterday with Aetna? 
Yes, I have. 
Fine. May I see it? 


Yes. 


MR. GENN: May this be marked as plaintiff's Exhibit No. 9 for 


identification . 


(Whereupon the agency agre 


ement between 


Aetna and Shinn referred td was marked for 
identification as Plaintiff's! Exhibit No. 9). 


BY MR. GENN: 


Q Now, do I understand, Mr. Shinn, that the agency agreement that 


you have handed to me and which has been marked as Plaintiff's Exhibit No. 9 


for identification is the agency agreement which was in force and effect at the 


time that we are concerned about, which is the period of november 1961 through 


April 27, 1962? 


A Yes, sir. 


Q I note, sir, on this document, in paragraph number four on the page 


showing the signature, that it says: "The company shall not be responsible for 
| 


expenses incurred by the agent such as rent, transportation facilities, clerk hire, 


solicitor's fees, postage, advertising, exchange, personal local licensing fees and 
| 
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any other expenses whatsoever. id 

I take it that that aspect of the agency agreement was in some way 
modified by an understanding between you -- that is, the rent was in fact paid 
by Aetna? 
A That is true. 
Q That is correct, and as I understand it, your telephone expenses were 
also paid by them? 
A That's right. 
Q And I think you have also indicated in your previous testimony that 
those other agents in the building also had a like arrangement in that their 
telephone and rent were paid? 

This is true. 

And they consisted of what, four agents at that time? 

At least four. 


At least four. Now, I think you have also indicated in the course 


of your testimony yesterday that you were on the seventh floor, is that correct? 


A That's right. 
Q And Aetna had some of its offices also on the seventh floor and they 
had other offices on the eighth floor and sixth floor, is that correct? 
A I'm not sure about the sixth floor, but -- yes, I think they had the 
sixth floor, too. 
Q Now, do you have any documents, sir, with you showing your 
letterhead at the pertinent period we are talking about which is in November 
1961 through some period in 1962? 
A I don't believe I do. 

MR. GENN: I would like to have this letter of October 3, 1962 


marked for identification as Plaintiff's Exhibit No. 10. 
J. A. 176 


(Whereupon, letter referred to was 
marked for identification as 
Plaintiff's Exhibit No. 10) 


MR. GENN: I would also like to have this envelope marked as 10-A. 
| 


(Whereupon, the envelope referred to 
was marked for jidentification as 
Plaintiff's Exhibit No. 10-A.) 


BY MR. GENN: 


(©) Now, I show you what purports to be on the letterhead of Ralph G. 
Shinn Insurance Agency and signed by Ralph Shinn, and I ask you if you are 
familiar with Exhibit No. 10 which is the letter and Exhibit No. 10-A which is 


the envelope? 
| 


A Yes, this is what we were using at that time. | 


And at that time being in the period also of November ‘6l -- 


Yes. | 


| 
Through April '62? 


Yes, sir. 

And that would apply to both 10 and 10-A? 

That's right. 

MR. GENN: I would like to move both 10 and 10-A into evidence, 

if the Court please. | 
MR, HERON: No objection. 
MR. RYAN: No objection. 
THE COURT: Admitted. 


| 
(Whereupon, Plaintiff's Exhibits 10 
and 10-A were jadmitted into evidence.) 


MR. GENN: If the Court please, I should like 'to pass this to the 
jury, if I may at this time. 


THE COURT: Very well. | 

| 
(Whereupon, plaintiff's Exhibits 10 and 
10-A were inspected by the jury). 
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THE COURT: Do you want them to look over the papers together? 
MR. GENN: I think that is the best way, Your Honor. 
THE COURT: Sometimes we save time by giving something to the back 
row of jurors to look at, but if you want them to look at them together -- 
MR. GENN: Well, it is an envelope and letter that apparently go 
together, Your Honor. That was my thought. 
BY MR. GENN: 
Q Now, Mr. Shinn, there seems to have been some reference and we 
have had some testimony about an agency agreement. Am I correct in stating, 
sir, that your relationship all through 1962 and even 1963 up through 1964 was 
the same with Aetna Casualty as it was in 1961? 
A That is true. 
Q That is true; now, there has also been some mention, I think, in 
the testimony about'a Mosler safe and I guess we also have that in the policy. 
Now, that Mosler Safe is particularly pertaining to the monies and security 
policy that you had reference to, was it not? 
A That is right. 
Q That was necessary for that purpose -- correct? 
A That is right. 
Q When did: you become aware, or first become aware of the Remington 


Rand safe files? 


A A couple of days after the order was placed. 


Q A couple of days after the order was placed? 
A That's right. 


THE COURT: When you speak of an order, what are you talking 


THE WITNESS: November the 17th -- so it would have been about 


the 22nd. 


THE COURT: You learned about these Remington) Rand safe files a 
few days after the policy was issued in November? 


THE WITNESS: That's right. 


THE COURT: All right. | 

BY MR. GENN: 
Q Could it have been Mr. Shinn, that the discussion with Mr. Meckler 
could have been a few days before the 17th? 
A It could have been. 


Q And that you learned about the safe files on the! 17th, the day the 


policy was written? 


A It could have been. 


Q Well, do you have any specific document that you might refer to 
| 


| 
to refresh your recollection as to whether or not you knew on the 17th about the 


Remington Rand safe files? | 


A No. This particular document I have here boterd to the Mosler safe. 
This is the order that I made. | 
Q I see -- 
THE COURT: What is the date of that? 
THE WITNESS: November the 17th, 1961. 


MR. GENN: May this be marked for identification as Plaintiff's 


Exhibit No. 11? 


| 
(Whereupon, a memorandum was marked 
for identification as Plaintiff's Exhibit 
No. 11) 


BY MR. GENN: 


I show you what appears to be a memorandum, Mr. Shinn, which is 
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Plaintiff's Exhibit No. 11 for identification and this purports to be a memorandum 


to Mr. Cullen signed "Ralph" dated November 17, 1961. Is that your signature, 


sir? 
A 


Q 


Yes, it is. 


And did you prepare that and is it an accurate photostat of a memor- 


andum in your files? 


I haven't a copy of this memorandum. 
You don't -- 
But I signed this. 


There is no question but that it relates to two Remington Rand safe 


Yes. 
That is correct, sir? 
Correct. 


MR, GENN: May the Court please, I would like to move into 


evidence Plaintiff's Exhibit No. ll. 


THE COURT: Have you shown it to the other side? 
MR, GENN: Yes, I have, Your Honor. 
THE COURT: I would like to see it, please. 


Admitted. 


(Whereupon, Plaintiff's Exhibit No. 
11 for identification was received 
into evidence.) 


BY MR. GENN: 


This document, Plaintiff's Exhibit No. 11 is directed to Mr. Cullen 
J. A. 180 


A He was a marine underwriter with Valentine. 


| 
| 
Who is Mr. Cullen? 
| 
| 
| 
i 
| 


Q Well, I am afraid these terms may be very knowledgeable to you, 


but they don't help us very much, because when I think of marine, I think of 
the sea and somebody going down below it. What is a marine underwriter ? 
A He processes the policy, this particular type of policy. 

Q And this type of insurance policy is known as a Inarine policy? 


Contract. | 


Or contract? 


That's right. | 
Q What is an underwriter as you use the term, applying it to Mr. Cullen? 
A Well, he is an employee of the company who actually gives the 

order for the policy to be issued. | 
Q Well, would it be correct to say, and I don't want to use the term 
"high sounding phrase," but is that a kind of a phrase that just describes an 
employee who works on this type of a policy? 
A That is correct. 
Q I see. [I think you also indicated in your testimony yesterday that you 
prepared an application for this policy? 


A Well, this is as much of an application as there'is, is this copy 


right here. This is a memorandum to write the policy. 
Do you have that? 
Yes. 
On yellow foolscap, 


Yes, sir. 


MR. GENN: May we have this marked as Plaintiff's Exhibit No. 12, 
if the Court please. 
(Whereupon, the yellow foolscap sheet 
referred to was marked for identification 
as Plaintiff's Exhibit No. 12) 
BY MR. GENN: 


Q Now, how did you, in this particular case, go about transmitting this 


information to Aetna Casualty. Did you send them a letter or a covering letter 


of some kind? 
A This was ‘probably put in the inter-office mail. 
Q The inter-office mail, and it was picked up by a mail boy, is that 
correct ? 

That's correct. 

And then brought to the underwriting department? 

That's right. 

THE COURT: What is the date of that piece? 

THE WITNESS: November 17, 1961. 

BY MR. GENN: 
Q Now, I am going to direct your attention to a few points here, sir, 
Again referring to the conversation of April the llth -- by the way, have you had 
an opportunity overnight to read over your deposition again? 
A No, sir, I didn't read it again. 
Q Well, do you recall, Mr. Shinn, that Mr. Meckler told you in the 
course of that conversation that it would be difficult to return all of the account 
cards to any kind of a safe file. Isn't that correct? 


A That's right. 
J. A. 182 


You do recall that? 

Yes. 

And you also, sir, recall, don't you, that in the ‘course of that dis- 
cussion you indicated you would take up the topic of the suliject that you had 
discussed with Mr. Meckler with Mr. Valentine? 

That's right. 


And Mr. Valentine held what position? 


He was the underwriter. 


He was an underwriter -- was Mr. Cullen in effect subordinate to 


That's right, he was an assistant. 

And Mr. Valentine was in charge of the Marine Department -- the 
department that took care of these policies? | 

Yes. 

Accounts receivable, is that the correct Sivintion! 

Yes, that’s right. 

And you transmitted to Mr. Valentine the discussion that you had 
with Mr. Meckler? 

That's right. 

Is that correct. 

That's right. 


Now, I think you said or you indicated that in the course of that 


discussion there was some mention by Mr. Meckler about aj "small amount”. 


I think those were your words -- a small amount left out, is that correct? 
J. A. 183 | 


That's correct. 

Sir, I would like to read to you from page 33 of your deposition. 
Do you have it before you? 

A Yes, I do. 

MR. GENN: The deposition for the jury's information, if they don't 
know, is testimony taken under oath before this proceeding today, or this week. 

Now, I will read from the deposition. 

BY MR. GENN: 

"Q Now, Mr. Shinn, before I interrupted you you were telling us that 
you did have a discussion with Mr. Meckler and you said that the discussion 
took place over the telephone? 

That's right. 

Would you tell us what that discussion was? 

He called me on April 11th and was reviewing some of the insurance 
policies that he had received which were renewals and he asked for an inter- 
pretation of Item 5-B, the accounts receivable declaration and I told him I would 
talk to Valentine about it. The question was whether or not he could leave 
some of the records out overnight while he was working on them. I went up- 
stairs and talked to Valentine about this and this is from a letter I read to him 
at that time. 

Q Would you tell us what occurred? 
"A I will read it from the letter. "I told him I would talk to the under- 


writer, Mr. Valentine, and call him back. Valentine said the question had come 


up before on another account and he interpreted the phrase “except while such 


papers and records are in actual use” to mean that the accounts receivable papers 


J. A. 184 


and records could be left out of the safe cabinets and safe’ until the current 


entries were completed. This information was passed on to Mr. Meckler the 


same date.” | 


Now, I don't remember (and here you are continuing with your 
answer), I don't remember the exact details of the conversation, but this is 


the letter I read to Valentine orally on May 31st.” 


MR. RYAN: Well, may I ask whether or not counsel has any 


question in connection with the reading of this deposition? | 


BY MR. GENN: 
Q Yes, were you asked those questions and did you give those 


| 
answers? 
| 


Yes, I did. | 


All right, sir. Then, page number 37 -- I am sorry, line 11, page 


"But you definitely recall the conversation which took place on 
April the 11th? | 
A Yes. 
Q And -- 
"A I recall that much of it. 


Q Well, do you recall there was a more extensive conversation 


than that which is set forth here? 


| 
A After the loss, yes, -- lots of conversations. 
Q Prior to the loss, does this summarize the entire conversation 
| 
that you had with him? 


A Yes," 


Now, were you asked those questions, and did you give those 
answers ? 

Yes, I did. 

Now, going on: 

"Q After the loss, what was it that you remember about this 
conversation. You said in here that he was reviewing the policies -- according 


to your letter he said he was reviewing the policies and also concerned about 


premium payments. Is that it -- why don't you look at the copy of your letter? 


A We discussed the increasing of the amount of the fire policy which 
was done. That is how I can establish the date that we had to increase the fire 
policy, but later on, I don't know what date he called, but I got that off the 
record where we increased the fire policy." 

And then going to page 38: 

"Q And at that time he brought up this question of the interpretation 
of Item 5-B of the policy? 

A That's right and I told him I didn't -- I hadn't written enough of 
these policies to be sure so I would take it up with the underwriters." 

Were you asked those questions and did you give those answers? 

A I did. 

Q I thought that you said yesterday, Mr. Shinn, that except for this 
policy, you had net written any other policies of this kind? 

A I hadn't. 

MR. RYAN: I object to that, Your Honor, He stated that he wrote 
one in 1958 for this self same assured. He said that he had only written two, 


one of them in 1958 and this one. That is what he said yesterday. 
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BY MR. GENN: 


Well, what did you mean,sir, then, by the stathment appearing at 
page number 38: "I told him I hadn't written enough of these policies to be 
sure, so I would take it up with the underwriters." Did you mean by "enough 
policies", the policy in 1958? 
A Yes. 


And this policy -- is that what you meant by it 


Q 
A That's right. 
Q All right, going to the next question: 


"Q And did you discuss it with Mr. Valentine? 


| 
A Yes. Mr. Valentine said that the phrase “except while such 
papers and records are in actual use” had been interpreted | to mean that the 
accounts receivable and papers and records could be left out of the safe 
| 


| 

cabinets and the safe until the current entries were completed. I am reading 
| 

from the second paragraph of the letter. 


Q Now, you immediately called Mr. Meckler|and advised him 


of that? ° 
A Yes. 
| 
Q And did you discuss with him what was meant by “until the 


current entries were completed?" 


A I can't recall. 


Q Did you discuss that with Valentine? 


| 
A Na. This was a very hurry up deal and we had so many dis- 


cussions about it since that I can't remember where one started and where the 


other one left off, you know." 


| 

| 

J. A. 187 | 
| 

| 

| 


Now, were you asked thos equestions and did you give those 
answers ? 
A I did. 
Q Now, in reference to all the questions and answers that I have 
been reading to you this morning, were they true and are they true today? 
A Yes, sir. 
Q All right. 

Now, going on,,this question: 

"Q Well, the question is: "Was anything discussed in reference 
to the leaving of records out overnight until the entries were completed?" 

A I couldn't remember any exact words. 

Q In other words, this letter which you wrote him on May 31, 
1962, was all that you recall as to those discussions which took place with 
Mr. Meckler prior to the fire? 

A Yes. 

Q And you don't recall any other discussions that took place? 


A You mean in regards to accounts receivable loss? 


Q Yes. 
A 


No, I can't." 
Were you asked those questions and did you give those answers? 
Yes, I did. 
And were they true? 
Yes, they were. | 
Now, at the bottom of page number 41 a question begins speaking 


about the subject of what Mr. Meckler discussed with you as to whether it would 
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be difficult to leave out these records, line 24: 
"Q Did Meckler state to you it would be difficult? 
A He said it would be." 
And then on page 42: 
"Q And then you did call that to the attention of Mr. Valentine? 


A Yes, that is true. 


Q And Mr. Valentine advised you that the papers and records 


| 
could be left out of the safe cabinets and the safe until the current entires were 


completed ? 
| 
| 


A That is the substance of the conversation as I remember it. 

Q And then you advised Mr. Meckler in view of your conversation 
with Mr. Valentine it would not be necessary to return these cards to the safe 
overnight ? 

A I don't think I put it exactly that way. 

"Q How did you put it as best you can recall? 

A As I recall, I told him that the records that were not complete 
could be left out until they were complete. 

Q And even if that involved leaving them out lovernight? 


A Overnight, yes. 


Q After the fire, Mr. Meckler asked you to confirm this conver- 
| 


sation in writing and you refused to do so? 
A Yes." 
Were those questions asked of you and did paul oite those answers 
on the deposition? 


A Yes, sir, I did. 


And you testimony was under oath, sir? 

Yes. 

On the date in question, which is January the 28th, 1963? 
Yes. 

The date of the deposition? 

Yes. 

And were they true? 

Yes. 

Now, I think, Mr. Shinn, you have stated something about a 


small amount of cards. Did you find anything, sir, and with the Court’s per- 


mission I would like the witness to have an opportunity to confirm this, did you 


find anything in your deposition about any of these conversations that in any way 
states or uses the term "a small amount" or something like "a small amount" 
being in the conversation as a topic of discussion with Mr. Meckler -- in that 
deposition? 

No, sir. 

When did "small amount" come into your mind -- yesterday? 

No. 

Well, it wasn't in your mind on January the 8th, 1963 when you were 
testifying about this and asked in detail about the nature of these conversations. 
Did it come to your mind after January the 8th, 1963? 

MR. RYAN: Now, I object to that, Your Honor. 

I don't believe the question was asked on the deposition. 

MR, RYAN: Just a minute. I object to the question. 


THE COURT: What is your objection? 
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MR. RYAN: My objection is to the whole line of questioning as 
| 
being argumentative, Your Honor. It is not a matter when he thought of some- 
| 


thing. It is not clear as to what a small amount would mean out of 2,000 cards 


| 
and when this came into his mind after January the 8th, 1963 which is the way 


the question is put, I don't think it's a proper question. | 

THE COURT: I will sustain the objection to the question. 

MR. GENN: All right, Your Honor. I think it is argumentative. I 
agree with that. 

BY MR. GENN: 
Q Now, Mr. Shinn, when you came to the premises, you observed a lot 
of cards around, didn't you. There is no question about that? 
A Yes, I have seen cards around. | 
Q A lot of cards? 

MR, RYAN: Objection. 


THE COURT: Just a minute. Let him finish the question before you 


MR. RYAN: Well, I object to the phrase "lot of cards", if the Court 


THE COURT: The objection is sustained. Suppose you restate your 
question, Mr. Genn. | 
BY MR. GENN: | 
Q I would like to refer, if I may, Mr. Shinn, to your deposition at 
page number 46 at the bottom, line 24, "Now, you say that you had been’ in 


the New York Home Furmiture place of business on numerous occasions prior to 


the fire and you have been there since?" 


J. A. 191 


"A Yes." 

Is that a true answer to that question, sir? 

Yes, sir. 

And the next question: 

"Q And prior to the fire you observed the method used? 


A No, I wouldn't say that. I notice that there were two or three 


girls in the back room that kept records, but I never watched exactly what 


they were doing. The only thing I recall is two fellows out front making tele- 
phone calls on collections . 

Q With a lot of cards? 

A Yes." 

Were you asked those questions and did you give those answers ? 

Yes. 

Were they true? 

Yes. 

Now, you have also alluded to a conversation that you had with 
Mr. Valentine, Mr. Valentine being an underwriter, Is that correct ? 
A Yes. 
Q After the fire, you talked to Mr. Valentine about that conversation, 
did you not? 

Yes. 

Before you wrote your letter? 

That's right. 

And Mr. Valentine denied recalling that conversation, isn't that true ? 


That's true. 
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And that was the reason why you thought it advisable to write 
| 


the letter which has been read into the deposition? 
A That's right. 
Q Now, what about Mr. Cullen. Did you ever have a chance to talk 
to Mr. Cullen about any conversation you may have had between Mr. Valentine 
and yourself? 
A Yes, I did. 
Q When did you talk to Mr. Cullen about this eohwierendion? 
MR, HERON: If the Court please, this is not relevant to the issue. 
These are conversations with persons other than the plaintiff when he was not 
present. 
THE COURT: If you have some conversations between Mr. Shinn and 
Mr. Meckler as to what Mr. Cullen said, then you may bring that out. 


MR. GENN: Well, if the Court please, I think that the conver- 


sations that would be held among the defendants would be pertinent. The plaintiff 
might readily object to conversations on hearsay grounds, but I don't think that 
the defendant would have a right to object. to their own conversations. 

THE COURT: Well, what you are asking him to do is to relate 


what somebody who is not under oath here has told him. | 
| 


| 
MR. GENN: No, I haven't asked that, Your Honor. I just simply 


inquired whether he discussed the matter. I haven't asked for the nature of the 
conversation. 

THE COURT: Oh, well, you can ask him that. If he discussed it, 
but not what he said. | 


MR, GENN: That's right. 
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BY MR. GENN: 
Q You discussed it with Mr. Cullen. Do you recall when you discussed 
it without telling us the nature of the conversation? 
A Not exactly, no. It was after the loss. 
Q After the loss? 

Yes. 

And was Mr. Cullen with Aetna at that time? 

Yes. He must have been. 

I would like to refresh your recollection, sir, by returning to the 
deposition at page number 46, line 20. 

"Q After the fire, after April the 27th, did you discuss it with 
Mr. Cullen? 

A No. He was gone by that time." 


And then again: 


"Q He has left the employ of Aetna? 


A Yes.” 
Those were your answers, were they not, sir? 
A Yes, they were. 
Q Does that refresh your recollection that by the time of the fire 
and afterwards, Mr. Cullen had left Aetna? 
A I am not sure when we had the discussion after reading this. 
Q I would like to refer you, sir, to page 51 of the deposition: 
"Q Well, in fact, the Mosler safe endorsement was issued retroactive, 


was it not, going back -- retroactive meaning going back to the original date -- 
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What line are you on? 


On line, between 18 and 19, Mr. Shinn. 


"A That's right." 
Q Of course that had been all arranged with endorsements ? 
A The engineer had already submitted it and somebody forgot to 


And that had been done prior to the fire? : 
A That's right. 
Q And all of those inspections had taken siade but someone in 
the Aetna organization neglected to send the dnorsement? | 


A That's right. 


Q Who was that? 


A Bill Cullen, probably. | 

Q And then after the fire, after the fire Bill Cullen probably 
recognizing the fact that he had neglected to send this ol davmamet did send it 
in after the fire? 


A That's right." 


Now, were those questions and answers given? 


A Yes, they were. 


Q Now, turning to page number 54 and discussing the Valentine conver- 


sation again, the question begins at line 2): 
| 


"Q So much of the records as were being left out you believed on 


the basis of your conversation with Valentine were -- 


And then you answered by interrupting: 


"A As long as they were still working on them, they were covered. 
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Even though they were left out overnight? 


Yes. 


Q And you so advised Mr. Meckler prior to the fire? 
A 


Yes. 

Now, they were true answers, were they not? 

Yes, sir. 

MR. GENN: Now, with the Court's permission the witness has brought 
certain records pursuant to his subpoena and if the Court would think it appropriate, 
I would like to take at this time a five or 10 minute recess so that I could review 
them and I think it could save us a quite a good deal of time. 

THE COURT: Members of the jury, you may have a 10 minute recess. 


(Whereupon, a 10 minute recess was taken.) 


BY MR. GENN: 

Just one or two further questions: 

I think there has been some testimony previously, but not in your 
testimony, concerning the financing of the premiums. Could you tell us, was 
there an organization called AFCO? 

A That's right. 

Q Would you please explain to the jury briefly what the financing of 
premiums means? 

A Well, this insurance would have payments,of $2,000 or $3,000 a year, 
and if you made a down payment of 20 percent they will allow you to take ten 
months to pay off the balance. 

Q You say the premiums were running at the time between $2,000 and 
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$3,000? 
A year, yes . 
And that is just the premiums on the policy tise Bek have reference to? 
The policies that New York Home Furniture Geapany had. 
MR. GENN: Thank you. That is all I have. 
THE COURT: Do you wish to examine, Mr. Heron? 


| 
MR. HERON: I would defer to Mr. Ryan whose client is on the stand, 


Your Honor. 


THE COURT: Very well. Mr. Ryan? 


CROSS-EXAMINATION 


BY MR. RYAN: | 
Q Mr. Shinn, on April 11, 1962 when Mr. Meckler contacted you, was 


it only about the accounts receivable policy or did he also want to increase some 
| 


other insurance at that time? | 


A At that time he had $36,000 worth of fire insurance on his stock and 


he wanted to increase it to $43,000. 
So he also called you to increase the fire insurance then? 
That's right, yes. 
And this was done over the phone also? 


It was done some time, yes, Sir. | 
| 


Was it necessary to take that part of the matter) up with the under- 


writers at all? 


No, it wasn't. | 
| 
This would have been based upon an inventory of anything else that 
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could be taken, in order to justify that type of an increase in rate? 


A Well, we discussed how much fire insurance he should carry, and 
I placed it -- I actually wrote the payment endorsement to the existing policy. 
Q I would like to get a little of the chronology of how a policy gets 
to be issued so that we could understand exactly what takes place. 

When you first got contacted by Mr. Meckler and eventually issued 
for him or had issued for him on accounts receivable policy, you took this up 
with him or he with you on November the 17th of 1961, or approximately that 
date; is that right? 

That's right. 

Now, that policy didn't get issued that date, did it? 

No, it did not. 

What would next happen after you got the information concerning the 
amount of coverage that would be involved and whatever details you would have 
to fill out on your memorandum? 

A Well, the memorandum that I sent to Mr. Valentine, which they have 
already admitted into evidence -- 

Q Well, just a minute -- 

A --was sent to him and he sent his inspector out to look at the place 
to see how they operated, and the policy was probably issued about ten or fifteen 
days later. 

Q Well, when you say the memorandum is already in evidence, you are 
talking about this yellow sheet? 


A Yes, that's right. 


Well, that was only identified. 
Yes. 


That was not offered into evidence. | 
| 


That yellow sheet would then go to Mr. Valentine who was the 


underwriter ? 


A That's right. | 


| 
Q And how many underwriters were there in that office at that time, 
in connection with this type of insurance? 


Well, Mr. Cullen and Mr. Valentine. 


When you say Mr. Cullen, you mean Mr. William Cullen? 


Yes. 


And you say that your next step would then be to send someone to the 


An engineer, inspector. | 

And the engineer's examination report would be in written form, would 

| 

| 
Well, I would never see those things. They probably went to the 

home office. | 

Q I see. When did you next hear anything as to whether or not the policy| 

| 
issued or did not issue? 
A Well, if there is any question about it, they'd discuss it with me 


and I usually got the policy about ten days later. 


Q And when you got the policy ten days later you didn't put that date on 


the policy, did you? | 
| 


A No. The original date -- the date it was ordered. 
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The original date? 


The day it was ordered. 


So although the date on the policy might be November 17, 1961, in 
the normal course of events that policy physically did not issue until after 
inspection and investigation? 

A That's right; yes, sir. 
Q And you physically delivered the policy or issued the policy, did you, 
to Mr. Meckler? 

No, not very often. It was usually mailed. 

Well, in this case you assume that it was mailed out to him? 

I will assume we did. 

And you heard nothing from this policy, to your recollection, until 
April, 1962? 

Well, what do you mean -- heard nothing? 

Were there no comments, no questions? 

Not to me. 

Or any inquiry from Mr. Meckler concerning the policy? 

No. 

Or what it would cover, or anything else? 

No. 

And in April of 1962 he then talked to you about increasing the fire 
insurance and this policy? 

A That's correct. 
Q Had there been any change, to your knowledge, in his method of 


operation between November, 1961 and April 1962? 
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He got busier, that's all. | 
So far as you observed on your visits to the premises, the procedure 
and method of operating, though, was the same? 
A Yes, that's right. 
And your conversation with Mr. Meckler on April}11 was by phone? 
That's right. 
And your conversation with Mr. Valentine -- 
In person. 
In what way? 
I went to see him. 
Whereabouts ? 
On the next floor above me, at 1700 K Street. 
1700 K Street? 
That's right. 


Was there anyone else present besides you and he? 


Mr. William Cullen was there. 


Q 

A 

Q The two underwriters were there at the time you discussed this matter? 
A 


That's right. | 
Q Now, have you related to us today, in response to either Mr. Genn or 
my own questions, all the information that was given to you by Mr. Valentine 
concerning the application for this policy? 
A Yes, I have. 

Q Did you in turn relate everything to Mr. Meckler that Mr. Valentine or 


Mr. Cullen had told you concerning the application for this policy in these con- 


versations ? 
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I believe I have. 


Did you deviate, change, modify or supplement or tell him anything 


different from what Mr. Valentine or Mr. Cullen had told you? 


A 


Q 


No, I did not. 


Did you, in passing on this information to Mr. Meckler, advise him 


or tell him that this was what the underwriters had said? 


A 


Q 


Yes, I did. 


You didn't tell him or imply to him or indicate to him in any way 


that this was your opinion? 


A 


Q 


No, sir. 


MR, RYAN: I have no further questions. 


CROSS-EXAMINATION 
BY MR. HERON: 


Mr. Shinn, did you ever see the Remington Rand safe files about which 


we have been talking? 


Yes, I have. 
Can you tell me if you recall when you saw them? 
Some time prior to the loss, but not the exact date. 


THE COURT: Some time prior to what? 


THE WITNESS: The loss, on April the 27th. 


BY MR. HERON: 
What was the occasion for your seeing them, if you recall? 


I went down there to see Milton about something, I don't know what, 


and he said, "Look what we've got for you." 


Q 


He said what? 
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"Look what we have got for you," and he pointed to several cabinets. 
| 


Did he say anything else about them? | 
| 


That is all I can recall about it. | 
Now, in 1961 and 1962 I believe you said that you cbcupted space or 
space with Aetna? | 
Yes, that's right. 

Did you rent that space? 
No, sir. | 
Who rented it? 


Aetna did. 


And what about the telephone -- did you have a contract for telephone 
service with the Telephone Company? | 
No, I didn't. 

How did you get your telephone service? 


That was furnished by the Aetna. 


So that you did not incur, yourself, expenses either for rent or 


No, -- for local telephone, yes. 
Did you incur your own expenses for long distance telephone? 
I paid for long distance. | 
MR, HERON: May I see Exhibit No. 11, please? 
BY MR, HERON: 


I have here Plaintiff's Exhibit No. 11 which purports ‘to be a memorandum 


to Mr. Cullen from you, and I ask you: What is the significance of the figures and 
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‘letters appearing in handwriting near the top of that memorandum? 
A This is a memorandum from Mr. -- to Mr. Cullen, to make the change 
on the accounts receivable, substituting the Remington Rand safe files for the 
Mosler safe. 
Q What is the significance of the numbers and figures appearing near the 
top of the memoramum? 
A 63-AR-398 is the number of the policy. 
And below that what appears on the next line? 
11.17.61 -- the effective date of the policy. 
Is that what is indicated by that date reference? 
Well, it is to go back to 11.17.61, the substitute. 
THE COURT: What is the date that you gave on the notice? 
THE WITNESS: There is no date at all. 
THE COURT: Well, do you remember what the date was, approximately? 
THE WITNESS: I believe it was after the fire. 
THE COURT: All right. 
BY MR, HERON: 
Q Now, you have been asked about testimony in the deposition which you 


gave on January 8, 1963. Reference has been made to a lot of cards, or reference 


was made to lots of cards. And in that same deposition on page No. 47 commencing 


with the line preceding No. 13 you were asked this question: 


"But were you aware that there were lots of girls in the rear also 


"A Yes, sir -- three girls.” 


Did you give that answer to that question? 
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Yes, I did. 

And is that correct? 

Yes, that was correct. 

And then were you asked: 

"There waS a mezzanine, was there not, in the steele 

"A I don't think there were any records kept on the mezzanine. 

"Q But you did observe that there were records in the rear where 
the girls were, in addition to the records the men were working; on? | 
"A That's right. | 


"Q Did those records appear to you to be the same type of records 


that the men were working on in front? 
| 


"A No, I wouldn't say so. I think in the front they had cards and 


in the back there were books.” | 
| 


Now, were those questions asked of you at that time? 
Yes, sir. | 
And did you give those answers to the questions ? 
Yes, sir. 


MR. HERON: I have no further questions. 


REDIRECT EXAMINATION 
BY MR. GENN: 
Now, Mr. Shinn, in reference to the policies that were referred to 
on April the 1lth, the increasing of the insurance policies aca lees questioning of 


your counsel Mr. Ryan, it is fair to say, is it not, that so far as your recommend- 


ations were concerned to Mr. Meckler, he pretty much followed what you said about 
| 
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- getting insurance? 
is true. 
is a fair statement, is it not? 
is a fair statement. 
GENN: I have no further questions, Your Honor. 

THE COURT: How about these Remington Rand containers. How did 
they come to your attention? 

THE WITNESS: I went down to see Milton one day, about what I don't 
remember now, and I noticed these two cabinets there. 

THE COURT: You saw these two cabinets? 

THE WITNESS: I saw them there, and he said to me, "Look what I've 
got for you.” 

THE COURT:: You don't remember just what that was? 

THE WITNESS: No, I am not sure, but I am sure it was before the 
loss. I can't remember exactly what year -- I don't know. I had been after 
him for a long time to get them. 

THE COURT: All right. You may step down. 

THE WITNESS: Thank you. 

| (Witness excused.) 


MR. GENN: | I would like to call Mr. Valentine, as an adverse party -- 


an employee of the Aetna Casualty and Surety Company. I was informed by Aetna 


he would be here today. 


Whereupon, 


RICHARD GEORGE VALENTINE 


| 
was called as an adverse witness by the plaintiff, and, having been first duly 


swom, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 
BY MR, GENN: 
Mr. Valentine, would you state your full name and present residence, 
| 
Richard George Valentine, 2914 Heather Place, Harrisburg, Pennsylvania. 


| 
Are you employed by the Aetna Casualty and Surety Company at this 


Yes, sir. 
Were you so employed by them as an underwriter in November 1961? 


Yes, sir. 


What departmert were you in at that time? | 
Property Division. 
What types of insurance did the Property Division deal with? 

Well, they were numerous. By and large, we had specifically fire 


insurance of an either business or personal nature, marine insurance which dealt 


specifically with mobile equipment from property. 
And also covering accounts receivable policies? | 


That is right. 


Just so that the jury perhaps might get a picture of Aetna's arrangement 


| 

at that time, were you directly employed and paid as a salaried| employee of Aetna? 
| 

Yes, sit. 
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Q And when was the Property Department set up in this local area, 
speaking now of the Washington area when I say "local area," if you know? 
A I am not sure that I understand your question, sir. 
Q Well, perhaps it's poorly phrased. 

The particular insurance that is involved is called what type of 
insurance in the insurance business? How do you refer to it? 

You mean the contract under question? 

Yes -- accounts receivable policy. 

Well, that is an accounts receivable policy, yes. 

What type of insurance does it refer to? Is it termed marine insurance; 
would that be the correct term to use? 
A Well, it is more of a property type of insurance, but for many, many 
years it had been underwritten and handled by our Liability Division, also known 
as our Casualty Division, and the accounts receivable policy was a miscellaneous 
type of policy that was handled in that particular division for a number of years. 
Q Now, how long were you with the defendant Aetna locally in the Wash- 
ington area prior to November of 1961? 


A About two and a half to three years. 


Q And during that entire two and a half to three years period were you 


in the Property Department? 
Yes -- as such. 


As such. What did the Property Department consist of; how many 


Well, initially when I came to Washington from the home office of the 


company, there was a specific department referred to as the Marine Department. 
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That is when you came to Washington? 
Yes, sir. And that involved, of course, property insurance. 
Q And were accounts receivable policies handled in that department ? 
A Not at that time. 
Q All right. Where were the accounts receivable policies handled at the 
time you came here, about two years before November 1961? | 
In our Casualty Division. 
In your Casualty Division. Were you in the Casualty Division at that 


| 
| 
| 
No, sir. 


| 
Now, when did the accounts receivable policies get handled by the 
| 
Property Department? | 
I would conjecture some time in 1960. ! 
Some time in 1960. Would you say early 1960, mid-1960 or late 
| 


I just don't know for sure. I could be off by a year also -- I just 


couldn't recall with eny certainty. | 
Q Do you have any knowledge from your experience of the number of 
accounts receivable policies that were in all probability written! by the department 
in 1960? 


A By the number -- well, I will put it this way: By number they were 


comparatively small. 
Q Well, would you say under ten? | 


I'd guess they certainly would not be more than fifty. 


A 
Q Not more than fifty? 
A 


Fifty -- that I recall. 
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In 1960? 

Yes. 

THE COURT: Is that for the full United States? 

THE WITNESS: No, Your Honor. That would just be for our 
Washington, D.C. office. 

BY MR. GENN: 
Q Now, the Court's question has suggested a further one: Aetna 
Casualty is a national organization; is that not correct? 

That's right; yes, sir. 

Do you know how many offices it has, roughly? 

Today, approximately fifty. 

Do you know approximately the number of agents that are employed by 
Aetna -- that is, employees of Aetna? 

Employees ? 

Yes. 

Approximately 10,000 to 15,000. 

And are you familiar with the kind of casualty insurance it writes? 

mean by that the amcunt, roughly. 

Not specifically, no. In the millions of dollars -- hundreds of 
millions. 

Hundreds of millions? 

Yes, sir, 


All right, now. 


As I understand it, then, you were in the Property Department, which 
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Correct. 

Correct ? 

Yes. 

Now, who else was in that Property Department? 

Well, there was a Mr. William Cullen. 

Yes ? 

And there were two other gentlemen involved in the early 1960s. I 
don't know for sure if they were in 1960 or 1961, but one sevice was a Mr. 


Robert McDermott and the other gentleman was Mr. Harry Boardner. 


Now, in the period of October and November of 1961 do you recall 
the parties who were underwriters in the Property Department of the local Aetna 
Office ? 


In 1961? | 
Yes, sir, And I am speaking particularly of around the period sur- 
rounding Nevember 1961 -- October, November and December of 1961, 
It is my recollection that the same gentlemen I just referred to were 
| 
Mr. Valentine, when did the defendant Aetna's poli¢yholder New York 


| 
Home Furniture Company, the plaintiff in this action, as best you can recall, 


first come to your attention? When did you first hear about it? 


After the fire loss had occurred. 
After the fire loss had occurred. You had nothing to do with the 
| 


matter up to the time that the fire loss occurred on April 27? 
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A No, Sir. 
(@)} The matterwas handled between Mr. Shinn and Mr. Cullen at that time; 
is that correct? 

Yes, sir. 

Do you know where Mr. Cullen is now? 

No, sir, not for sure. 

Now, after the fire loss occurred, which would be the period of April 
27, 1962, that is correct, is it not? 
A I believe it is. 
Q You didn't have any conversation with Mr. Shinn about New York Home 
Furniture on or about April 11: is that correct? 

No, sir. 

Did you? 


No, sir. 


There was no discussion of any kind as to any policies, as I under- 


stand your testimony, with Mr. Shinn on that date in reference to any policies 
in connection with New York Home? 

A No, sir -- not with me. 

Q Now, directing your attention to the period after the fire loss, Mr. 

Shinn contended that he (he) had had conversations with you on April the 11th 

relating to this accounts receivable policy, did he not? 

A This is correct. 

Q How did it come to your attention, or did it come to your attention 
through Mr. Shinn that he contended that he had had conversations with you on 


April the llth. Did it come to you by a verbal communication or did he come and 
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| 
talk to you about it first or did he write a letter to you about it first? 
| 


A (Pause) . It was my recollection that the -- 
THE COURT: Would you please keep your voice ur. 
THE WITNESS: It was my recollection that the first knowledge I 
had of the loss and what was supposed to have transpired cite to the loss, 


according to Mr. Shinn, I believe either was verbally or a phone conversation 
| 


with one of our claim men in our Claims Division. 


BY MR, GENN: 


| 
Q And what was stated to you as to Mr. Shinn's contention about that 


conversation which he claimed took place on April the 11th? 


A I was supposed to have told Mr. Shinn that it would be in order to 


allow the records of accounts receivable to remain outside the receptacle. 


And you were supposed to have said that to Mr. Shinn? 


Yes, sir. | 
With reference to both during the day and after the! premises were 


closed for business; is that not what Mr. Shinn said you said? 
A This I don't recall. 
Q Do you recall, sir, that your deposition was taken)on December the 


19th of 1962? 


| 
Yes. 
Referring to page no. 12, and I don't have the line number, Your 


THE COURT: Well, I don't have the deposition, anyway. 


MR. GENN: I have the deposition, or my copy of it, Your Honor, 
| 


if you would care to use it. 
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THE COURT: Line 12? 

MR. GENN: I'm sorry; page 12. 

MR. HERON: Well, may I inquire whether counsel is going to impeach 
this witness? After all, it is his witness. 

MR. GENN: Your Honor, I proffered this witness as an adverse witness 
at the very beginning, and there was no objection to him being treated as such. 

MR. HERON: He is not an adverse witness under the rules, Your 
Honor. He is not an officer nor manager. 

THE COURT: Well, I think this question is premature right now. I 
believe Mr. Genn is only trying to refresh his recollection, is that not correct, 
at this point? 

MR, GENN: Yes. But, if the Court please, I certainly don't mean 
to have any question in this record and I am not trying to mislead counsel at all. 
I specifically proferred' this witness as an adverse witness at the outset and there 


was no objection, because I would have attempted to make the necessary showing 


at that time if there had been. I am at this date trying to refresh his recollection, 


yes, but I am not thinking at this time to impeach. 
THE COURT: Well, we will get to that stage when we come to it. 
MR. GENN: On page No. 12 there was this question: 
"Will you tell us the conversation that you had with Mr. Shinn, 
what he said and what you said, as best you can recall? 
"A In effect, I told him nothing of the kind as he indicated in 
his letter.” 
And then there is a reference on page No. 12 and a question at the 


bottom of the page: 


“Would you tell us what it was, as best you can recall; 


what was in the letter?" 


And there appears at the top of page 13 your answer: 


"In effect, he said I was supposed to have told him in so 


many words that it would be in order for our assured, the New ‘York Home 
| 


Furniture Company, to leave records of their accounts receivable out of their 
receptacles at night when the premises were closed for business." 

THE COURT: This copy that I have here says: “that night." 

MR. GENN: I understand that, Your Honor, but I believe the original 
was changed at court because I have a corrected copy here, siti I think the witness 
changed it to "at night." We have the problem in this regard, but I notice that 
these changes have been made here with what appears to be the witness' 
signature or writing. | 

THE COURT: Well, of course, I don't know about that. 

MR. GENN: Well, I think the best thing to do is te attempt to get 
clarification of it. 

BY MR, GENN: 
Q In any event, Mr. Valentine, does that refresh your) recollection as to 


what Mr. Shinn said you told him? | 


A Yes. But that wasn't your question that you first asked me as to how 
I initially became aware of this. 

Q No; what I intended to ask, or what I was trying to find out, sir, 
was whether or not Mr. Shinn contended to you that in your conversation with him 
you said it would be all right to leave out the records from receptacles after the 


premises were closed. 
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Do you recall that that is what Mr. Shinn said you said? 

Yes. 

I take it, then, you deny ever telling Mr. Shinn that fact, then, sir? 

That is correct. 

--or anything remotely resembling it because you had not even,., 
according to your testimony or your opinion, even had a conversation with him on 
April the 1lth,1962, at all? 

A Correct, sir. 


MR. GENN:: I have no further questions, Your Honor. Thank you. 


CROSS-EXAMINATION 
BY MR. HERON: 
Q Mr. Valentine, when you had your discussion with Mr. 
sequent to the fire loss, what did you tell him about the policy? 


Subsequent to the fire loss? 


A 
Q Yes. 
A 


(Pause). In answer to the question that was posed -- 
Q Well, you discussed the statement which Mr. Shinn attributed to you 
in the subsequent period to the fire loss, did you not? 
A Yes. 
Q And what did you say to Mr. Shinn about having accounts receivable 
out of the receptacles at night? 
A That just could not be done. 

MR. HERON: No further questions. 
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CROSS-EXAMINATION 


BY MR. RYAN: 
| 

Q Mr. Valentine, during the interval between November 17, 1961 and 
April 11, 1962 are you telling us that on no occasion did Mr. Shinn ever come up 
to your department, the underwriting department, and engage you and Mr. Cullen, 
or engage you in the presence of Mr. Cullen, ina Gonversation concerning an 
interpretation of Section 5-b of the accounts receivable policy issued to New York 
Home Furniture ? 

Yes, sir. 

Are you telling us that never took place? 

Right. | 
| 

Are you also telling us that after the fire occurred that you did have 
some conversation then with Mr. Shinn concerning the interpretétion of that 
provision of the policy? 
A Yes. 
Q Now, Section 5-b does contain a provision that whee records are not 
in actual use they shall be kept in a receptacle designated in Section 5-a; is that 
not correct? | 


That is correct. 


Q And Section 5-a of this particular policy referred, up to the date of the 
| 


fire at least, only to a Mosler safe, didn't it? 
A This I do not recall -- receptacle or safe. | 
Q Well, what kind of a receptacle were you talking about, if any recept- 


acle at all, that you people wanted the records to be kept in at night when you 
| 


did have your conversation with Mr. Shinn? | 
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A I had no conversation with Mr. Shinn, unless you are referring to the 
conversation subsequent to the loss. 

Q Well, that was the only conversation, according to your testimony, 
that you had, so obviously I am referring to the conversation that you had after 
the loss occurred, 

What kind of receptacle, if any, were you discussing in the conver- 
sation between you and Mr. Shinn that these records would have to be kept in 
at night? 

A No conversation was had between Mr. Shinn and myself with regard 
to receptacles, that I can recall. 

Q Well, how did we get any signifiance or any meaning in a conver- 
sation which you had said you had, and in which you stated you could not leave 
records out at night; out of what -- out of bins, out of trays, out of anything in 
particular? 

That is correct; outside of a receptacle. 

Well, is a bin a receptacle? 

I beg your pardon? 

Is a bin a receptacle, in your opinion? 

It could be if it fully enclosed. 

Is a tray a receptacle, in your opinion? 

If it is in a metal container and fully enclosed. 

Now, would you tell me what distinguished "out" from being "in a bin" 


or being "in a receptacle" of some kind, sir? 


A Because of it not being in a receptacle. 


Q And a receptacle could have been a bin or could be a tray or anything 
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else; is that co:rect? 


A Well, theoretically yes, but you don't use a bin to contain your 

accounts receivable or money or papers. I am talking about a standard type 
| 

of vault, safes, or metal filing cabinets, 


Q When, in your opinion as an underwriter, does “current use” begin 
| 


and when does it stop in relation to accounts receivable records ? 


MR. GENN: If Your Honor please, I object to that interrogation. I did 
not interrogate on this line at all, and I think he is now making ‘him his own 
witness, which he can do in his own case, but my questioning was limited to a 
certain specific area only, Your Honor. ! 

THE COURT: I will overrule the objection. 

BY MR, RYAN: 

You may angwer: 

THE WITNESS: Would you repeat the question, pleas? 

(Whereupon, the reporter read back the question, as follows: 

"When, in your opinion as an underwriter, does ‘current use' begin 


and when does it stop in relation to accounts receivable records." 


THE WITNESS: When the premise is open for business and when the 


premise is closed for business. 
BY MR. RYAN: 


Q And records in current use does not refer to any other time other than 
| 


when the place is open for business? 
A Well, there can be, I am sure, more than one situation but the situation 


| 
that comes to me first is that a business may close 6:00 p.m., that is, to the 


public, and you could have one person or more than one person working on the 
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records of the accounts receivable that would have to stay there for that specific 
purpose. 

MR. GENN: :If the Court please, I do not think that that is responsive, 
and I also believe that this is a hypothetical situation beyond the scope. 

THE COURT: The objection is overruled. 

BY MR. RYAN: 

Mr. Valentine, do you distinguish between current use and actual use? 

THE COURT: What was the first one? 

MR. RYAN: Current use. 

THE COURT: Current use? 

BY MR. RYAN: 

Current use and actual use. 

I don't know what the distinguishing factor would be, no, except the 
words appear to be synonymous. 

Was "actual use" the term used in paragraph 5-b of your policy? 

Right. 


In the issuance of this policy did you have anything before you in the 


way of investigation or report from underwriting standpoint, or otherwise, based 


upon the premises and type of operation in which the New York Home Furniture 
Company was engaged? 

A Not that I know of. 

Q Would it not be customary and usual that when an agent obtained a 
request for a pclicy that the informationrelating to that policy would come to the 
underwriting department? 


A Yes. 


| 
But you don't recall that ever having come to your attention? 


Not to my attention. It may very well have come to our department, 
and I am sure that it did. 
Q So that it did come to your attention then -- it would of necessity if 
it had not come to your specific attention have had to either ee gone to Mr. 


Cullen or one of the other two gentlemen that you mentioned earlier? 


A That is correct. 
Q And Mr. Cullen was employed by Aetna in November of 1961 when this 


| 
| 
policy issued, was he not? 


That's right. 


Was he still employed in April of 1962 when this loss occurred ? 
| 
| 

Yes. 


Do you remember when it was that he left the eoted of Aetna -- or 
he has left the employ of Aetna, has he not? | 
Yes, sir. 
Do you remember when that was? 
I think that was in June of 1962. 
Now, insofar as the operation of your department is goncemed, did 
you and Mr. Cullen have partitions or private offices so that Aiucuselons could 


take place in the room where you both were, but -- 


A We both sat side by side, so to speak. | 


Q Well, if ya. happened to be there and an agent came, in, you probably 
| 


| 
would be pretty much engaged or you would participate in that same conversation, 


would you? 
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A No, not particularly. The difference, the space between both desks, 
as I recall, would be probably four or five yards. There was nothing unusual for 
an agent to come in and have a specific talk with Mr. Cullen or an agent would 
come in to see me and specifically talk to me without the other knowing exactly 
what conversation was held or what it was all about. 

MR. RYAN: [I see. Thank you very much. 

MR. GENN: Would the Court indulge me for a moment, please? 

THE COURT: Yes. 

Mr. Genn, I will return to you your copy of the deposition because the 
Clerk has now gotten the Court's copy. It was downstairs and it had not been sent 
up here. 

MR. GENN: Thank you, Your Honor. That is all I have of this witness. 

THE COURT: I take it that the rest of you have finished with this 
witness? 


MR. HERON:; Well, I would like to ask him just one more question, 


COURT: Certainly. 


RECROSS-EXAMINATION 
BY MR. HERON: 
Q You were asked about receptacles. Do you know what receptacles were 
referred to when this matter was discussed with Mr. Shinn? 
A Well, frankly, it is just a term of "receptacle" that was used in con- 


junction with the statement that was made. 


Q That is the term "receptacles" as used in the policy of insurance? 
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Yes, sir. 

MR. HERON: That's all. 

THE COURT Do you have anything further, Mr. 

MR. RYAN: No, Your Honor. 

MR, GENN: That is all; thank you, Your Honor. 

THE COURT: You may step down. 

(Witness excused temporarily.) 

MR. GENN: If Your Honor please, there should be e representative of 

Aetna here, and if the Court would indulge me for just a eel I would like to 


check on some records that I want from Aetna. 


THE COURT: Yes, yes. 


MR. GENN: If the Court please, we have attempted to keep the wit- 
nesses coming, but I do have this problem; I have certain documents that I would 


need, and the Aetna representative apparently is going to bring them down -- 


MR. HERON: No; he is here. Mr, Falck is here with the letter that 


you asked for. 


MR. GENN: Oh, Mr. Falck is here. Then I would like to call him. 


Whereupon, 


PAUL FALCK 
was called as a witness on behalf of the plaintiff and, having been first duly 


sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. GENN: 


Would you state your name and your address, sir? 
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A Paul Falck, F-a-l-c-k, 30 Country Lane, Simsbury, Connecticut. 

Q Mr. Falck, what is your occupation and present position with the Aetna 
Casualty and Surety Company? 

A I am Superintendent of the Underwriting Department. 


Q Do you have certain correspondence with the defendant Aetna Casualty, 


specifically an interoffice communication dated August 29, 1962, ostensibly addressed 


to Mr. Valentine from Mr. Thurston? 
A I believe so. I will just check. 
MR. HERON:: I believe I have it in the file here, Mr. Falck. 
THE WITNESS: I have a copy of it here, August 29. 
MR. HERON: I have handed you the original file; is that correct? 
THE WITNESS: Yes; all right. 
BY MR. GENN: 
Do you have an unmarked or clean copy? 
This is a Xerox copy of the original home office file. 
May I examine it? 
Yes. Yes; I have that letter. 
Would you find it among the Xerox copies, please? 
Yes. 
(The letter referred to was marked for 
identification as Plaintiff's Exhibit 
No. 13). 
BY MR. GENN: 
Q Now, this letter which is dated August 29, 1962, and has now been 


marked as Exhibit No. 13 for the plaintiff, as I understand it is from the Aetna 


files? 


That is correct. 


Submitted between Mr. Valentine, or addressed to him from Mr. Thurston, 
dated August 29, 1962? | 
A Yes. | 
Q Would you state, sir, what Mr. Thurston's occupation was with the 
company at that time, if you know? 
A He was and is an underwriter in our Commercial Multiperil Underwriters 


Division. 


Q Now, on this Xerox copy there are some notations. i The original doesn't 


have the writing that appears on that; is that correct? 
That is correct. 
On the side? 


Right -- these are Mr. Thurston's notes that would not appear on the 


| 
copy of this letter which was received in the branch office. 


MR, GENN: If the Court please, ,I ‘would like to move the admission 
of Plaintiff's Exhibit No. 13, exclusive of the notes, and I think it would be 
better that we seek to obtain a clean copy. | 

THE COURT: You say "exclusive of notes"? | 

MR. GENN: Exclusive of Mr. Thurston's notes on ihe side. 

MR, HERON: May we approach the Bench, Your Honor? 

THE COURT: Yes. 

(Whereupon, the witness stepped down and counsel approached the 
Bench:) 


MR. HERON: This letter has to do with a discussion as to the legal 
| 
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effect subsequent to the fire loss. It is a legal problem which the Court would 
have to decide, and I do not think it is admissible. 
MR, RYAN: I would object for the further reason that being an inter- 


office communication it is certainly hearsay, and perhaps it is self-serving where 


you have defendant Ralph Shinn in this case as an independent agent, and they 


are attempting to show negligence. I think it is purely hearsay as to him. 

THE COURT: It is nearly lunchtime now -- 

MR. GENN: First I would like to say I am offering this -- 

THE COURT: I am having difficulty understanding you. 

MR. GENN: I am offering this as a letter, which I think is pertinent. 
This is an Aetna communication and I think this is certainly pertinent, the first 
two paragraphs talking about specific items which constitute admissions. 

THE COURT: I think I had better read it so that I will know what 
you are talking about. 

(Whereupon, the Court examined the document.) 

THE COURT: Now, what is it that you wanted to say? 

MR. GENN: (I wanted to put it in primarily for two or three things: 
One is this particular paragraph, the second paragraph -- 

THE COURT: Let me see it, then. 

MR. GENN: I certainly agree that it is not binding on Mr. Shinn 
and I didn't think to put it in against Mr. Shinn. 

THE COURT: Well, I think that this is something subsequent. to the 
time of this thing. Apparently they are trying to get other insurance. 

MR. GENN: I understand that, but this is an admission by them that 
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75 percent of the files were kept out on a regular basis, and I think at any time 


admissions like that are admissible. 


THE COURT: Well, this talks about a claim file, 
MR. GENN: Yes. 
THE COURT: Well, this is a claim file and this dooen* arise until after 
this came up. You want to say that because they know it you want to put it in as 
something to be used against them -- because they know it now.| 
MR, GENN: Well, may I examine it, then, Your Honor, and show you 
| 


what I mean? 


| 
THE COURT: A claim file is something that Mr. Meckler presumably 


MR. HERON: Of course, it is. They knew all about it. The claim 
| 
had been made ever since April when they filed. But he was claiming that 75 per- 
| 


cent were left out. That is what they are talking about there. 
| 


MR. GENN: Oh, the claim file is theirs, not Mr. Meckler's claim file. 
THE COURT: Well, they certainly would be making aietaam that he 
had not presented. They were putting it in there as what he sala: 
MR. GENN: No; it indicates to the contrary. It says the claim file 
ndicates that all of the records could not be kept within the two! safe files. 


THE COURT: Well, that is what Mr. Meckler testified to right here on 


MR. GENN: But I don't believe -- this does not indicate they didn't 


ave that same information or the same opinion as Mr. Meckler about it after their 
| 


nvestigation. 


THE COURT: Oh, I don't think you are entitled to get that in. 
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MR. GENN: It says "apparently". It doesn't say Mr. Meckler dis- 
cussed it or claims it. It says "apparently each of eight credit men maintained a 
large number of files at their desks". 

THE COURT: Well, that is "after" information. That is not the infor- 
mation they had previously. 

MR. GENN: It doesn't make any difference, Your Honor. 

THE COURT: I think it does. 

MR. GENN: It is an admission, and I think it is admissible as an 
admission. 


THE COURT: The only admission it could be would be an admission 


that something had been represented to them as a result of these people making a 


claim, and you want to put that in against them? 

Now, do you want to say anything further? 

MR. HERON: ,No; Your Honor is perfectly correct. 

THE COURT: He is talking about events that were represented to them. 

MR. HERON: That's right. 

THE COURT: That is what I would judge. 

MR, GENN: Well, I don't think that that is for us to say. The letter 
speaks for itself. 


MR. HERON: (Well, that is what it says. It says the claim indicates 


GENN: The claim file. That is the important word -- the claim file. 
COURT: The claim file -- yes. 
GENN: But not "claim". 


COURT: It is a claim made against them. 
J. A. 228 


MR. GENN: The file I am talking about. 


THE COURT: Well, I have sustained the objection. 
| 


MR, GENN: All right. 


(Whereupon, counsel returned to the table and the withess resumed the 


stand:) 
MR. GENN: If the Court please, I do not have a lotiof matters that I 

want to interrogate the witness about, but I would like to look into certain records 

that I have not yet been able to examine, and if I could do so at this time -- 


THE COURT: All right. You may sit down and examine them. 


MR, GENN: Well, I was wondering if we could break for lunch at this 
time. I think that I would be much better prepared and I could shortly conclude 
after the luncheon session, or recess. | 

THE COURT: Are you suggesting that we take our luncheon recess at 
this time so that you would have an opportunity to look these papers over? 

MR. GENN: Yes, Your Honor. There are quite a volhine of them, Your 
Honor, but I want to examine, and I think it would be much re es to do it this 
way. | 


MR, HERON: I would like to correct counsel's statement that he hasn't 


fbeen able to obtain them. He has been unable to look at them.,| They were brought 


MR. GENN: I didn't mean to suggest that I wasn't able to get them. 


I had not been able to look at them. 


MR, HERON: Very well. 
THE COURT: All right. 
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Ladies and gentlemen, you will have a little longer luncheon recess 
than usual in order to give an opportunity to Mr. Genn to look at these documents. 
You may be excused until 1:45 -- 1:45. 

(Whereupon, at 12:20 p.m., the hearing was recessed, to be reconvened 


at 1:45 p.m. of the same day.) 


KRERKRRERERERRREREREE 


AFTERNOON SESSION (1:45 p.m.) 
THE COURT: You may proceed. 
MR. GENN: If the Court please, will the Court indulge me for just one 
moment? 
THE COURT: Certainly. 


Whereupon, 


PAUL FALCK 


resumed the stand and testified further as follows: 


DIRECT EXAMINATION (Cont'd) 

BY MR. GENN: 
Q Mr. Falck, over the recess we have examined certain records which 
were kindly submitted by: counsel for Aetna and I show you now what appears to 
be a letter of’ January 9, 1962 from a Mr. Delaney and a memorandum of R. S. Healy 
stamped May 17, 1962? 

Yes, sir. 

Is that correct? 


Yes, 


MR: GENN: Now, I'am going to ask the clerk to mark the January 9, 


‘ 


1962 letter of Mr. Delaney as Plaintiff's Exhibit No. 14 for identification and the 
Healy memorandum of 17th May as Plaintiff's Exhibit No. 15 for identification. 
| 
(Whereupon, the above-mentioned letter 
and memorandum, were marked for 
identification as Plaintiff's Exhibits 
Nos. 14 and 15, respectively.) 
Q Mr. Falck, I show you this file and I would ask you \if you would be 
good enough to remove Plaintiff’s 14 and Plaintiff's 15 for identification and after 


doing so state whether or not those documents are derived from an original record 


of Aetna Casualty and Surety Company in the ordinary course of business. Would 


you remove them first, sir. | 


They are -- yes, this is the letter. 

Plaintiff's Exhibit No. 14? ! 

Yes, and that does come from the company records and the other letter 
is a claim letter that I cannot testify as to because I am not in the claim depart- 
ment. | 
Q Are you familiar with the fact that these are from the records of the 
Aetna Casualty Company, however? 


Yes. 


And Mr. Healy, the purported signatory, is in what capacity, if you 


He is claims superintendent in our Washington office. 

MR. GENN: If the Court please, I would move the admission into 
evidence of Plaintiff's 14 and 15. I suppose we should proceed with the letter 
dated 9 January 1962 as a memorandum of ‘an adverse party -- | 
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COURT: May I take a look at it? 

GENN:; I don't think there is any objection to that, Your Honor. 
HERON: I would have no objection to Number 14, Your Honor. 
COURT: You are moving the admission of 14, Mr. Genn? 
GENN:: Yes, as a memorandum of an adverse party. 


COURT: Admitted. 


(Whereupon, Plaintiff's Exhibit No. 14 
for identification was admitted into 
evidence.) 

MR. GENN: I intend to moe Plaintiff's Exhibit No. 15 into evidence 


also as a memorandum of an adverse party, and, as I stated earlier, it is date 


stamped May 17, but it is dated -- 


THE COURT: May 17 of what year? 


MR. GENN: I am sorry, Your Honor, May 17, 1962 and it is dated at 
the top in the apparent handwriting of Mr. Healy May 8, 1962. 

MR. HERON: May we approach the Bench, Your Honor. 

THE COURT: Yes. 

(Whereupon, the witness stepped down and counsel approached the 
bench.) 

THE COURT: What is this word? 

MR. HERON: May I see, Your Honor. 

THE COURT: Is it “warranty"? 

MR. HERON: Apparently yes, Your Honor. 

MR. GENN: Well, Mr. Healy is here and he could probably decipher 
his own handwriting if there is any problem, Your Honor. 


THE COURT: All right. 
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MR. HERON: I would object, Your Honor, not only on the grounds that 
it is hearsay, but in addition it is an attempt, after the event, to pass upona 
legal matter, a question of law. 

THE COURT: Who is this from and to? 

MR. GENN: If the Court please, Mr. Healy is the [party who I think 
| 


#has been sitting with Mr. Heron during this trial. 


MR. HERON: No -- 


THE COURT: This is Mr. Healy sending it? 


MR. HERON: The home office in Hartford. It is an inter-office 
communication between Washington and Hartford Offices that the accounts receivable 
ecords be kept in a safe file when not in use. The assured alleges that the records 
may be left on the desk at night after business closes for the day, because they are 
"still in use" and therefore not subject to the warranty and fheretore the coverage 


applies and it reads as follows: 


"We do not hold the same thought or decision but our PUD underwriters" 


- I can't understand this, 


MR, GENN: Indicates. 


MR, HERON: “indicates the words are ambiguous. May we have 


if 
fyvour department comments after reviewing the coverage and after ¢orrespondence 
| 


between Washington, D.C. PUD and home office PUD." 


THE COURT: This is the assured? 


MR, HERON: This means the company, New York Home Purniture. 


THE COURT: And what is your objection? | 
| 


MR, HERON: My objection is that it relates to the words being 


| 
Ambiguous as a matter of law and the witness is not qualified to itestify as to that. 
| 
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In addition to that, there is a reference to another department, so this is hearsay. 


THE COURT: This says "We don't hold the same thought or decision." 

MR. HERON: Yes. 

THE COURT: In other words they are disagreeing with Mr. Meckler. 

MR HERON: That's right. 

MR. GENN: ‘Well, it says PUD which is Property Underwriting Depart- 
ment, I believe, Your Honor, indicates that the words are ambiguous and it seems to 
me, Your Honor, that that' is an admission of fact and not a conclusion of law. 

MR. HERON:. This is after the event has occurred and the parties are 
hinking out loud, in effect. 

THE COURT: Yes. 

MR. GENN: ‘I submit, if Your Honor please, it is still admissible, 
just as if Mr. Meckler made the same type of a statement, I would assume they 

ould be in here saying Mr. Meckler's words could be used against him if it is not 
biguous. It might develop into a question of law, but I think they say: "The 

Property Department indicates the words are ambiguous" and. that is significant and 
think it is perfectly proper to be admitted into evidence as an admission. 

MR. HERON: That is a question for the Court to decide -- what does 
he contract mean? Whatever the parties may say about it, you can't change it. 

MR. GENN: Well, I think it may be very important as to what the 
barties may say about it.; Ultimately this Court has to make the determination, but 
hat the parties say may ‘be very important. You just don't disregard what they say. 
t may have some definite bearing on the matter. 


THE COURT: Well, this Healy doesn't agree, apparently, and this PUD 
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are the people here’ in Washington? 
MR. HERON: Another department of the company. Healy Says it is not 
yembiguous, but he says another department of the company says tt is ambiguous. 
MR. GENN: Valentine's department, the Property Department. 
MR. HERON: Well, that is hearsay. | 
THE COURT: I will sustain the objection. | 


(Whereupon, counsel returned to the counsel table and the witness 


stand.) 


MR, GENN: If the Court please, I have one other question for Mr. 


THE COURT: All right. 


| 
| 
BY MR, GENN: | 
There has been some reference in Plaintiff's Exhibit No. 14 toa 
osler safe and a 40 percent discount. I would like to read this exhibit to the 
| 
jury with the Court's permission -- 
THE COURT: Yes, you may read it. 
BY MR. GENN: 
But before doing so, with the Court's permission, tHere has also been 
ome reference in the insurance policy to the Remington Rand safe files and a lesser 


discount. Do you have any knowledge of what the discount wasjon the endorsement 
| 


| hat was sent in after the fire as to the Remington Rand files? | 


Well, I don't know when the endorsement was sent in, but the endorse- 
| 


ent in question revised the discount from 40 per cent to 20 per ‘cent. 
| 


And it increased the premium by $179.00 and some-odd dollars, is that 


| 
| 
Ts As 285 | 
| 
| 


I believe that is the figure, yes. 

MR, GENN: | Thank you, Mr. Falck. Now, with the Court's permission , 
= would like to read this to the jury. 

THE COURT: You may do so. 

MR. GENN: This is addressed to Bill Cullen, PUD, being the Property 
Underwriting Department, Washington, D.C., from F.H. Delaney, Home Office 
Property Underwriting, and it is dated January the 9th, 1962, "53 AR 398" and that 
is the insurance policy in question for the New York Home Furniture Company. 

"Your memorandum January the 4th attached to our letter 

of December 21,;1961 wherein we are asked for copy of the 
customer's report shows the name of the insured to be New 
York Home Furniture Company. In other words the word "Home" 
has been included. 

It is further noted that the Mosler safe bears a Class A 
underwriters laboratory label, and a 40 per cent discount was 
allowed and therefore you should review the "inspection report 
as to the bins in which the records are kept in the GS to state 
fireproof safe which is underwriter's laboratory Class B label. 
Furthermore, there are some safe file cabinets on the premises. 
Please investigate and make absolutely sure that the accounts 


receivable are kept within the Mosler chest. We believe that 


the chest might be small and therefore doubt that it would hold 


all cof the accounts receivable." 


Thank you, Mr. Falck. I have nothing further. 
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MR, HERON: May I have Plaintiff's Exhibit No. 1,| please, which 

| 
is the contract. | 
CROSS-EXAMINATION 


BY MR. HERON: 
| 
| 


Q I hand to you Plaintiff's Exhibit No. 1, Mr. Falck,;and I ask you 


hether you are familiar with that policy? 


Yes, I am, 
Is that a standard form of policy? 
It is. 
Can you tell me the reason for the change in the insurance rate? 
MR. GENN: If the Court please, I am going to object unless the 
witness has personal knowledge of this aspect of it. I don't think he should 
testify to that unless he has personal knowledge. | 
BY MR HERON: 
Q Well, I will ask you: Do you have any personal knowledge of the 
basis for rating premiums on policies such as accounts rebenvabis policies? 
Yes. 


Very well. Now, can you tell us the reason for the change in the 


The original discount of 40 per cent was allowed to | recognize a 
| | 
chest which carried a four hour fire rate label. This means that|the chest had 


been tested and would withstand intense fire of a certain number of degrees for a 
| 


period of four hours without the contents of the chest being damaged. 


Now, it was subsequently discerned that the records 


were not kept 


in this chest and as a matter of fact they were kept in Remington Rand file 
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cabinets that carried a one hour fire rating. In other words, the new receptacles 


would offer far less protection against the hazard of fire than would the original 
Mosler chest and in order to recognize this lesser degree of protection the rate 

of course would be higher. 

Q Now, you have referred to a chest in your answer. What did you mean 
by a chest? 

A A safe that, as I understand this one, had within it a chest and this 
is quite common in that the chest is made much stronger so that it could contain 
money and so on. 

THE COURT: Are you saying this Mosler safe had a chest in it. Is 
that what you are saying? 

THE WITNESS: Yes, Your Honor, that is my understanding. 

THE COURT: I see. All right. 

THE WITNESS: At least that is my understanding that it had and the 
policy apparently warranted that these records would be kept in this Mosler chest. 
Now, the safe itself, I believe, carried a Class B label. 

BY MR. HERON: 

Q Do you know, Mr. Falck, whether or not this form of policy is filed 
with the Insurance Department of the District of Columbia? 

MR. GENN: I would object to that, Your Honor. I think that is 
irrelevant to this proceeding. 

THE COURT: The objection is overruled. 

BY MR. HERON: 

Q Do you know whether the form is filed with the Insurance Department 


of the District of Columbia? 
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It has been. 
Do you know that? 
Yes. 


MR. HERON: I have no further questions. 


REDIRECT EXAMINATION 
BY MR. GENN: 
Do you know when it was filed? 
It was filed in January 1960, I believe. 


| 
Do you perform services for Aetna in the line of rating of these 


various claims. Is that your function? 


| 
The question is the rating of various claims? 


Yes. Do you rate these various safes. Is that your job? 
| 
Oh, no. That is done by underwriter's laboratories and the safe 
manufacturer's associations. | 


MR. GENN: Nothing further. 


CROSS-EXAMINATION 


BY MR. RYAN: 


| 
Mr. Falck, the memorandum of January the 9th, 1962 which you have 
Ireferred to also identifies a memorandum of January the 4th attached to our letter 


of December the 21st, 1961, "Wherein we are asked for a copy bf the inspection 


report." | 
| 
| 


Now, whose inspection report would that be, sir? 


| 
There were two and I believe that letter referred to the original report 
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of inspection by Engineer Benzinger dated November 22nd, 1961. 
Q November 22nd, 1961 -- the policy was issued as of November 17, 
-1961, is that correct? 
A That's correct. 
Q So that five days after the policy was effected the inspection of the 
premises was made by Mr. Benzinger? 
A That appears to be the case, yes. 
Q Did Mr. Benzinger report that part of the equipment used on the 
premises were two Remington Rand files? 
MR. GENN: I object, if the Court please. That is plainly hearsay. 
BY MR, RYAN: 
Do you have the report there with you, Mr. Falck? 


Yes, I do. 


From Mr. Benzinger? 


Yes. 

THE COURT: You may see it, Mr. Genn. 

MR, GENN: I have seen it, Your Honor, but I think Mr. Benzinger 
is the party who should testify from that document. 

MR. RYAN: I think Mr. Falck has identified corporate records as part 
of the Aetna records here. 


MR. GENN: Well, specific corporate records that I interrogated him 


THE COURT: I will take a look at this before you may ask any 


questions about it. 
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MR. RYAN: May I have it marked, if Your Honor please, first. 


THE COURT: Yes. | 
| 
(Whereupon, the docurhent was marked 
for identification as Defendant Shinn's 
Exhibit No. 2). | 


MR. RYAN: May I now interrogate the witness concerning this, Your 


THE COURT: You can ask him how these records were kept. 

BY MR. RYAN: 
Q Mr. Falck, I show you what has been marked as Defendant Shinn's 
Exhibit No. 2 for identification. How is this record kept by mee -- how does it 
get into its files? 
A There were copies furnished to our branch office and a copy which is 
kept there, a copy is furnished the home office and it is retained there and I also 
believe that the engineering department retains a copy for their records. 

And these are kept then in the ordinary course of Aetna's business ? 

Oh, yes. They keep them right in the file. | 

Can you identify the man who prepared this report? | 

Engineer Benzinger. 

And his duties were what? 

He is a company safety engineer. 

Mr. Falck, does this record indicate in respect to the two Remington 
Rand fire safes -- 

MR. GENN: If Your Honor please, I object. He canft testify about 
a document which is not in evidence. I think the witness should be here to testify 
himself and then the document could be put into evidence at that 
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THE COURT: Well it has been marked, has it not? 

MR, RYAN: Yes, it has, Your Honor, but I will withdraw the 
-question. 

BY MR. RYAN: 
Q Do you have ‘also a memorandum of December 21, 1961 which is 
referred to in your letter of December 21, 1961 which referred to a memorandum 
‘of January 9? 
A Yes, I have a memorandum of December 21, 1961. 

MR. RYAN: May this be marked as Defendant Shinn's Exhibit No. 3 
for identification? 


(Whereupon, Defendant Shinn's Exhibit 
No. 3 was marked for identification.) 


BY MR, RYAN: 
Q Mr. Falck, defendant Shinn's Exhibit No. 3 for identification purports 
to be what? 
tA That is a request from the Home Office to the Washington Branch 
Office for a copy of the inspection report. 
A And it was made by whom, in this case? 

The inspection report? 

Who requested it? 

An underwriter by the name of F, H. Delaney. 

And that underwriter, F.H. Delaney, was a Home Office underwriter? 


Yes, sir. 


Requesting an inspection to be made here on the premises? 


Yes, sir, -- no, he didn't request an inspection be made. He requested 
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that a copy of the report be furnished us. 
i, And was a copy of the report furnished? 


Yes. 


| 
Q And this is the document that you have just identified, or that we 


. 


have just had identified as Defendant 2 -- Defendant Shinn's Exhibit No. 2? 
| 
A That's right. | 


mo) And none of these documents are passed on to Mr. Shinn, the agent 


who represents Aetna, who writes the policy, are they? 
No, they are not. 
All this is strictly an inter-office communication whether it be Home 
Office or the local office of Aetna? 
A That's correct. 


Q And it is not until all of this, and by this I mean this exchange of 


inter-office communications and this exchange of documents which relate to exam- 
ination of the premises and so on has been completed to the satisfaction of the 
Home Office that the policy can then in fact be issued, is that not correct ? 

No. That is not right. 


Well, would you tell me what is right? 


The Branch Office has authority to issue the policy without Home Office 


| approval in most cases. 


There are some exceptions. 
The Home Office function in an instance such as this is to review, 
| 
to make sure that everything has been done that should have been done and that 


the coverage is correct as issued and that the underwriting has been satisfactorily 
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completed so that the Home Office function here is simply that of review. 
*Q Then the policy might have been physically issued at the time these 
documents were being exchanged? 

Yes. 

If this investigation and this procedure which the Home Office has set 
up for review of the actions of the local or branch office indicate a problem about 
,the risk or dissatisfaction with the policy provisions, what steps, if any, would 
the Home Office take towards cancelling the policy? 

MR. GENN: if the Court please, I think that is a hypothetical question 
"and I would object. I think the question is what was done in this case and not 
was done generally and what might be done, or what possibly could have been done. 
It seems to me the important thing is what was done here. 

THE COURT: I will overrule the objection. 

MR. RYAN: Would the Reporter read back the question, please? 

(Whereupon, the last question was read back by the Reporter. ) 

THE WITNESS: Our first approach would be to contact the Branch Office, 
either by mail, teletype or telephone, depending on the urgency of the matter. 

We would counsel them by pointing out the factors or things that 
we had discovered in our review and we would give them certain recommendations. 


It is a rare thing that the Home Office directly orders the cancellation 


of a policy. 


We have delegated to our branch offices very broad authority. In fact, 


the general manager of the branch office would probably be the one who would 
Ihave to order the cancellation from here on. 


So again we are in the role of counsellors and advisors to the branch 
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office. 


There are certain exceptions, but they are very rare. 
| 


Were any recommendations given in connection with this policy and this 
| 


As far as I can tell from the file there was correspondence between the 
Home Office and the Branch Office concerning the receptacles in which the records 
were kept before the Home Office originally questioned whether or not the equipment 
designated by the policy was physically able to hold the records in question and I 
think it was this correspondence that subsequently developed the information that 
they were not kept in the safe but were kept in the Remington Rand file cabinets. 

And do the records reflect that as a result of that the policy was 
amended to incorporate as receptacles the Remington Rand files? 


| 
I -- yes, it does, although our copy of the policy has since been 


destroyed, but the correspondence indicates that the policy was jendorsed, yes. 


Retroactive to November 17, 1961? 
I believe so, yes. | 

| 
MR. RYAN: No further questions. 


THE COURT: Is everyone agreeable to this witness being finally 


| 
excused ? | 
| 


MR. HERON: No, I would prefer him to stay. I will probably need 
him later on. | 
THE Very well. | 

(Whereupon, the witness was temporarily 
excused.) 


MR, GENN: If the Court please, I would agree with; one reservation. 


We have discussed among counsel a particular matter that I needed in the file. I 
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noted it yesterday, of May 7, 1962 and I don't presume we would have any 
w difficulty locating it, but I think it is just a matter of finding it again, but rather 
than denominating it again, I wanted to advise the Court that there was a final 


matter and maybe Mr. Falck would be able to identify it at that time, but I would 


+ 
have nothing further for Mr. Falck, except for that. 


THE COURT: All right. You may step down. 
P MR. RYAN: Mr. Falck has certain documents that he wants to hand 
over, as I understand it. 

THE COURT: Very well. 

(Whereupon, the witness handed certain documents to the Deputy 
Marshal who transferred them to counsel for Aetna.) 

MR. GENN: I would like to call Mr. Edward Lombard. 
Whereupon 

EDWARD PAUL LOMBARD 


was called as a witness by the Plaintiff and having been first duly sworn, was 


examined by counsel and testified as follows: 


DIRECT EXAMINATION 

BY MR, GENN: 

Would you be; kind enoughto state your full name and your occupation? 

My name is Edward Paul Lombard and I am with the District of Columbia 
Department of Insurance, 
Q Mr. Lombard, ; pursuant to subpoena issued to you, did you bring certain 
records pertaining to the application of Aetna Casualty Insurance, a defendant in this 
case, as it relates to Mr. Ralph Shinn? 


Yes, I did. 


Would you produce those documents and identify what you have in 


response to the subpoena? 


I have appointment forms. 


Appointment forms, sir? 

Yes, completed by Aetna Casualty and Surety Company -- at least by 
Mr. Boone, their local general manager, appointing Mr. Ralph G. Shinn as their 
| company's policy writing agent and this covers the period -- well, two appointment 


forms covering an 18 month period. 


Now, your records are kept how far back in your department, sir? 
| 


| 
The actual form submitted to us by the agents or the! companies are 


kept for five license years. 


So what is the oldest licensing agreement or appointment agreement that 


you would have in your possession at this time? 


I have the filing made by Mr. Shinn covering license year May 1, 1962 


through April 30, 1963. 


May 1, 1962 through May of 1963. All right, sir. Now, you have no 


records prior to that time. They are destroyed, is that correct, i sir? 
| 


We only have cards, card records. I don't have the; documents suk- 


mitted to the Department for clerical notations. 
You don't have an extra copy of that particular appli¢ation, do you, sir? 
| 
These are Departmental records. They are not -- I haven't extra copies. 


MR, GENN: With the Court's permission, may we request that copies 
be photostated so that we can use the photostat and have the photostats marked as 
| 
Plaintiff's Exhibit. 


THE COURT: If there is no objection. 
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MR. HERON: No objection. 

MR, RYAN: No objection. 

THE COURT: Very well. 
(Whereupon, the forms referred to were 
marked for identification as Plaintiff's 


Exhibit No. 16 -- photostats.) 


MR, RYAN: If the Court please, on the question of admissibility the 


H application was for a year or a date following any activity in this proceedings and 


I don't know what relevance a form would have appointing Mr. Shinn for this period, 
to the period that we are concerned with in this matter. 

THE COURT:: Mr. Lombard, when a person wants to write insurance, or 
wants to sell insurance,: I should say, the agent has to make an application to you 
for a license to sell that insurance, isn't that right? 

THE WITNESS: Yes, Your Honor, There are different kinds of licenses, 
but no person may act or may sell insurance in the District without first obtaining 
a license from the Insurance Department. 

THE COURT: Well now, licenses have to be granted and an application 
has to be made by Aetna to the effect that they are appointing him as an agent to 
sell for them, isn't that correct? 

THE WITNESS: Actually, it extends authority to the applicant to sign 
policies for the company, to sign and deliver. There are different kinds of licenses. 

THE COURT: : Well, does each company have to make a similar document 
out, or send a similar document in to you, when they want to have their insurance 
sold by agents? 

THE WITNESS: Yes, Your Honor. Companies issue their policies through 


one or two kinds of agencies, one being a policy writing. agency and they may be 
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appointed by anywhere from one to two dozen companies or possibly through a 


a salaried company set-up. 
THE COURT: Yes. 
You are objecting to any testimony about 1962, are you? 
MR. RYAN: Well, according to the testimony of Me, Lombard, the 
| only document that he has here refers to a period of time that doesn't even start 


# until May of 1962 which is long after the fire in this case and !after the fire policy 


was issued. 


THE COURT: Don't you have any records that would! indicate what you 


did have in 1961 or 1962? | 
THE WITNESS: We have card records. I have one here with the clerk's 

notations there were earlier items. 
THE COURT: Well, suppose you gentlemen look at ties records. 
MR. GENN: With the Court's permission, I think Mr. Ryan has for- 


gotten his client's testimony. I asked Mr. Shinn himself whether or not the arrange- 


ments to far as his appointment was concerned was the same in|} 1961, 1962 and 1963 


and he stated that it was, as I recall, so I think, if Your Honor please, the 
| 


) evidence would show that while the physical records are simply not available, there 


MR. RYAN: I disagree most wholeheartedly, Your Honor. I think any 
| 
of us who drive a car knows that an application for renewal of a permit for driver's 
license will change. They put a picture on them today and they, didn't do that five 


years ago and what happened in 1961 could vary greatly from what happened in 1963 


and it could be important. 


» THE COURT: Suppose you all go over there somewhere and help each 


r 
other as to what you want to show. It may be you could stipulate to it. 


MR. GENN: All right. 


(Whereupon, counsel conferred with respect to the documents referred 


MR, RYAN: If the Court please, the initial document would indicate 
that it was executed or signed by Aetna and/or Mr. Shinn in March. of 1962, so I 


withdraw my objection to it because it is within the interval we are concerned with 


THE COURT: Very well. 

MR, RYAN: And the later one, Mr. Genn has withdrawn. 

MR. GENN: Yes, Your Honor. I! have only one pertinent one, I 
believe, executed in the’ period we are concerned with. We have this physical 
problem of having this marked and rather than doing so I would rather hold it out 

- for a short time and perhaps get it photostated at the law library in the nearest 
recess, with the witness' permission. 

THE COURT: | You want to have a photostat marked? 

MR. GENN: Yes, Your Honor. 

THE COURT: Well, is that agreeable? 

MR. RYAN: That is agreeable, Your Honor. 

THE COURT: The clerk will return it to you. 

THE WITNESS: Thank you. 

THE COURT: Now, that will be No. 16? 


MR. GENN: Yes, Your Honor. 
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DIRECT EXAMINATION (Cont'd) 


BY MR, GENN: 


| 
Q As I understand it, Plaintiff's Exhibit No. 16 has a reference to the 


a 


appointment of Mr. Shinn as a policy writing agent-broker. Is policy writing agent 
di | 


a term used in casualty insurance as distinguished from a life insurance term ? 


A Yes. | 
*Q Would it be fair to say that a policy writing agent, or broker, as used 
in that application is comparable to a term "general agent" in life insurance. Is 
that a fair statement that it would be comparable to it? | 
A I don't think I could answer that yes or no. 
Q Would you tell me whether or not what are the functions or permissible 
mem items that a policy writing agent is able to do under his appointment in the District 
of Columbia? | 


MR. HERON: I would object to that. I believe that that is covered by 
| 


the insurance section of the Code. I think those definitions are all described there, 


Your Honor. 


| 

THE COURT: I believe it is 35-13.34, I believe the section is. 
MR. GENN: If the Court please, I will move the admission into 
evidence of Plaintiff's Exhibit No. 16 in this case and the photostat will be prepared 
and that will conclude this witness. | 

THE COURT: Very well. 
(Whereupon, Plaintiff's Exhibit No. 16 
was admitted into evidence.) 


CROSS-EXAMINATION 


BY MR. HERON: 


Mr. Lombard, you have referred to the signing of policies by agents and 
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I refer you to Plaintiff's Exhibit No. 1 in this case which appears to be counter- 


signed by Ralph Shinn and I ask you whether or not when you refer to the signing 


“you mean countersigning ? 


Yes, I do. 


Now, can you tell us whether or not your records indicate that Mr. 


Shinn had been appointed by other insurance companies as well as Aetna during 


the years 1961, 1962 and so on, as agent? 


A 


I believe both of the applications I brought out show that there was 


more than one company involved. 


MR. HERON: I have no further questions. 
BY MR, RYAN: 


Were the other companies involved Fireman's Fund -- was that one of 


Yes, sir. 


And in connection with the appointment of Mr. Shinn, he enjoyed the 


position also of policy writing agent, as you have described it, is that true? 


A 
Q 
Company? 


A 


On this one before me, yes, Sir. 


Was he also'policy writing agent, or broker for Eagle Fire Insurance 


Yes, sir -- that is so. On this particular one, he is. 
MR. RYAN: Thank you. I have nothing further. 


MR. GENN: ‘If the Court please, I should like to move the admission 


into evidence also, because I think it may be necessary in this case, of that 


portion of the pre-trial statement which as a matter of fact I read into the opening 


remarks to the jury on page number seven beginning with "Aetna contends" and I 
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would like to read that to the jury. 

THE COURT: Whereabouts on page seven? 

MR. GENN: Halfway down the pre-trial statement, Your Honor, second 
paragraph and I would like to read that to the jury. | 


THE COURT: Well, this copy that I have has some pencil notations 
on it. I don't know whether you want those in. | 
MR. GENN: I don't know whit those are, Your Honor, but I believe 
| 
the typewritten porttion is actually the one and also under “undisputed facts" page 
10, I would move the admission into evidence of that and I would also like to 
read it to the jury -- the first paragraph under "undisputed facts" beginning with 


"The defendants do not contend" and with those two items I would close the 


plaintiff's case at this time. 


MR. HERON: Do I understand the plaintiff has closed? 


MR. GENN: Well, I move the admission of those two items into 
| 
evidence from the pre-trial statement. 
| 


THE COURT: Have you seen the two items he refers to. Here is my 
copy of the pre-trial if anybody wants to use it. 
MR, HERON: It does not appear to me to be appropriate to have 
| these introduced into evidence, Your Honor. These are matters which control the 
» Court since they are stipulations of the parties, but it seems to me that it is for 
| | 
} the Court to determine whether or not they are going to be enforced as the case 
proceeds. 
THE COURT: Well, there are some pencil markings ay this one. 


MR. HERON: Yes, these are contentions which the parties have agreed 


to, but still they are under the control of the Court and will be until the case is 
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’ 


finally disposed of and it seems to me that it is for the Court to enforce them, but 


they are not evidenciary matters. 


L= MR. GENN: I believe, Your Honor, they would fall in the category of 
: admissions. 

They are not legal positions -- they are statements of fact. 

THE COURT: : Can you show me actually what you want in. 


Come to the bench. 


(Whereupon, counsel approached the bench and the witness was executed.) 


MR. GENN: I think that the jury ought to know that they are conceding 
and admitting that there is a loss -- there is a loss of at least $157,000 -- as 
a matter of fact $157,698.00 less taxes. 

MR. HERON: No, we are not conceding that. That is not a con- 
cession, Your Honor. It is subject to adjustment for bad debts. 

MR. GENN: :May I say -- I understand that, but there has been 
testimony to show -- 

THE COURT: (Interposing): It says "no more than". 

MR, GENN: That is correct. 

THE COURT: But that is not conceding. 

MR. GENN: Well, I am not saying they are admitting anything but this 
shows damage and I think it is important in our case to have that element of 
damage. I don't know that there is any contention that we have not shown any 
damage, and there is Mr. Shinn's testimony which was quite clear. 

RT: | Well they contend that the loss was no more than that. 


MR. GENN: Yes. I am wondering though, Your Honor, and I am not 
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disputing what they are saying, but I am simply saying that the Jury is entitled 
to know of that fact and certainly that is the position taken at pretrial. I think 
. it is important and it is a fact. 
MR. HERON: That is a contention. It is not a stipulation or 
admission. | 
THE COURT: I think it is something that you would! have to prove. 


MR. GENN: I have proved it by showing the pretrial statement. That 


is what they Say. 
THE COURT: Well, I will sustain the objection. 
MR, GENN: All right. 
(Whereupon, counsel returned to the Counsel table.)| 


MR. GENN: I have nothing more, Your Honor. 


THE COURT: Then you rest? 

MR. GENN: I do rest. 

THE COURT: Mr. Heron? 

MR. HERON: May we approach the Bench? 


THE COURT: Yes. 


may take a recess of five or ten mintues. 


| 
| 
| 
Members of the Jury: I am going to give you a recess now. You 
| 
| 
| 


(Whereupon, the Jurors retired from the courtroom). 
THE COURT: I think it is very difficult to talk loud! enough to be 
understood and not be overheard by the Jurors. 


MR, HERON: Yes, Your Honor. 


THE COURT: All right, Mr. Heron? 


MR. HERON: I know Your Honor won't be surprised |by my motion for 
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directed verdict at this point but it seems to me that the plaintiff has failed to 


establish a case. The. terms of the policy are explicit and their effort to vary 


those terms certainly falls within the confines of the Kidney case which seems to 
be the clearest exposition on that point. 

MR, RYAN: | I join in the motion if Your Honor please and, in addition 
to the ground stated by Mr. Heron, in support of his motion on behalf of Defend- 
ant Aetna, I would like to point out to the court that the theory of plaintiff's 
case against the Defendant Shinn apparently is that Defendant Shinn wronged the 
plaintiffs through negligence, but I fail to see any proof of negligence here what- 
soever, insofar as Defendant Shinn is concerned. 

It must shown if he is claiming negligence and (and) at most Shinn 
was acting as agent inthe performance of his duties or authorized duty as agent 
for Aetna in the negotiation of a contract and I think the case has reached a point 
where negligence has long since gone out of this case. 

There has been no showing here of any negligence on the part of Mr. 
Shinn whatsoever in producing this policy and it was at the time the application 
was made, at the very least, taken over by Aetna and handled through an independ- 
ent source by their investigators or engineers -- so they took over from that point 
on at least, even if there had been any in the first place. But I submit no 


negligence has been shown. 


(Tr. 333-335] 
THE COURT: Mr. Genn: I was a little bit puzzled by this 


claim of negligence on the part of anyone. Aren't you really talking about 
a claim of waiver or estoppel here? 


MR. GENN: I think it would constitute negligence, Your 
Honor, if Mr. Valentine's evidence is believed by the Jury. | 
THE COURT: It would constitute negligence if what? | 
MR. GENN: If Mr. Valentine is believed by the Jury. | 
Valentine said that he never had any such discussion with Mr. Shinn, 
of course. | 


MR. HERON: That's right. 


THE COURT: But the thing about it is this: Negligence is a breach 


of duty of some kind. Now, you think that he was negligent, according to 


the way it reads in this pretrial, because he didn't go out and get him the 


kind of policy that he wanted - your client - so that he could leave his 
| 


files out anywhere that he wanted to, on his premises. | 


MR. GENN: No, I don't think that is quite correct, Your 
| 


Honor. Ithink that is part of it, yes, but I think it could constitute 
negligence in that he failed to obtain it. 
THE COURT: No. the thing is that you have no evidence here 


at all of anyone being willing to give him sucha policy - that anyone 


would have given it to him. 
MR. HERON: Correct, Your Honor. 
THE COURT: I mean a policy with that sort of condition that 
he could leave the records out if he pleased. 


J. A. 257 


MR. GENN: You have the testimony of Mr. Shinn that he would 


get it -- you don't have to produce someone who would do it. 


THE COURT: I don't understand that at all. 


Mr. Shinn said, according to my recollection of what he said, 
that he was asked about a "few records". 

MR. GENN: That is Mr. Shinn's testimony. 

THE COURT: And of course that would be just his opinion. 

MR. GENN': A "small amount", he said -- that is not what 
the Jury has to believe, however. They could also believe Mr. Meckler 
and what the Court has before it now is simply a factual situation that has 
to be construed most favorably, I submit, to the plaintiff. 

THE COURT: But you have nothing at all to show what the 
negligence is that you are talking about. 

MR. GENN: I think the negligence is that he didn't obtain that. 

THE COURT: Well, negligence must be more -- it must not only 
be negligence; it must be the proximate cause of some injury. 

MR. GENN: Well, it is. If this policy was to cover this type 
of business operation and didn't cover it, -- in fact, through Mr. Shinn's 
own testimony, that was the understanding -- and Mr. Shinn failed to obtain 
such a policy and he represented that he would obtain it, that I would submit 
is negligence. 

THE COURT: But there is nothing here to show that he did represent 


that he would get such a policy for the plaintiff. 


kk KKK KKK KK 


J. A. 258 


(Tr. 335 - 338] 
| 
MR. GENN: Well, if you want to disregard all of Mr. Meckler's 


| 
testimony and a good deal of Mr. Shinn's testimony, I think you are. 


But I don't think you have the authority now - I think that is for 


| 
this Jury to decide. The Jury has to decide whether or not Mr. Shinn undertook 


to do this. 


THE COURT: But Mr. Meckler himself didn't ever say that this 
man said he would go out and get him that kind of policy. I think Mr. 
Meckler said "Well, for the most part I can't do this -- I want th leave 
these records out whether or not people are working on them", and I was 
careful to read the testimony to see if he had ever said what you state, and 
he didn't anywhere say that Mr. Shinn said he would get sucha policy - 
that he would go out and get him that kind of policy. | 

You and I both know that there is a lot of competition in the 
insurance business and they wouldn't be likely to have company’ that would 
let these files be left anywhere and another company that would say: "No, 
you have to lock them all up in fireproof containers of some kind." 

MR. GENN: Well, I think Your Honor, that we can approach it 
in a few ways, but it seems clear to me that you could also interptet it 
that if Mr. Shinn had told Mr. Meckler on April llth, just taking the April 
llth date for the sake of argument -- and I don't agree with you and I think 
that Mr. Meckler's testimony can certainly be construed to indicate the 
understanding that that is what the policy would cover - that type of a 
business. 


THE COURT: But this was all subsequent to the time of the 


issue of the policy, anyway. 


MR. GENN: Well Your Honor, that depends on the question of 
waiver and estoppel of course. 

There is no doubt about that, but the point is that Mr. Shinn's 
counselling was "You can leave all your files out" -- these particular items 
"You can leave them out." 

THE COURT: I don't interpret his testimony that way at all. 

In the deposition -- 

MR. GENN: Well, we are not talking about the deposition 
here. We are talking about the testimony. 

THE COURT: I am talking about the testimony, too. 


MR. GENN: Well, the testimony -- I don't know how much 


clearer I could have made it, Your Honor, than seven times having Mr. 


Shinn say "You can leave them out overnight." 

Now, if Your Honor wants something more than that, I don't 
know how I could produce it, but I specifically spent seven occasions this 
morning talking about this with Mr. Shinn and having him saying under Oath 
"You can leave it out overnight." 

THE COURT: Yes, I know you did that, but there again, it seems 
to me he was talking, Mr. Shinn was talking about a limited number of these 
things. He said that, too. 

I know you came back and asked him, but you don't repeat 
every time you say something: "Oh, but I am talking about alimited number" -- 
"Iam talking about a limited number." 


But in order to get the true facts you have to read the whole of the 


J. A. 260 


| 
MR. GENN: At any rate, I don't think Your Honor, that would 


resolve the matter because, just because Mr. Shinn says something that 


doesn't mean the Jury has to accept it. | 


"Limited number" -- he never said limited number - I think 


he said "a small amount," or something to that effect. 


THE COURT: Well, we are discussing now whether you get 


to the Jury or not. 
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[Tr. 396-398] May 26, 1966 

THE COURT: I wonder if any of you have considered this case of 
Sun Insurance Company against Scott that is reported in 284 US 177. 

MR. HERON: I believe, Your Honor, that was included in our 
memorandum of law. 

THE COURT: Yes - by the way, one of your memoranda is not signed. 

MR. HERON: I am very sorry. 

THE COURT: I think before it goes into the record it should be. 

MR, HERON: Yes - I believe it was handed to the Court - I believe 
this is the memorandum, Your Honor, and I will sign it. This has the Sun Insur- 
ance case in it. 

THE COURT: Yes -- of course, in ruling on this motion for a directed 
verdict I make no appraisal of the weight or the evidence or the credibility of the 
evidence, and all that I find is that the plaintiff has shown no right to relief on 
its claim. 

I think that the provision in the policy is perfectly clear and I think 


it means what it says which is that when the premises are closed that the records 


(that is, the accounts receivable) are to be in the receptacles mentioned, except 


when they are in actual use. 
Accordingly, I grant the motion for directed verdict. 
MR. GENN: If the Court please, is that as to both defendants? 


THE COURT: Yes. 
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for the coast to coast service of the 
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Help us to help you. Report all acciddnts or losses promptly. 
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POLICY PROVISIONS—PART 1 FORM 8-783 
The /Etna Casualty and Surety Company 


(A stock insurance company, herein called the Company) 


ees with the Insured, named in the declarations made a part hereof, in consideration of the payment of the premium and in 
ance upon the statements in the declarations and subject to the limit of insurance, exclusions, conditions and other terms 


his policy: 


7 INSURING AGREEMENTS 


erage A—Loss Inside the Premises 


b) To pay all sums due the Insured from customers, provided the 
ured is unable to effect collection thereof as the direct result of loss 
or damage to records of accounts receivable which are contained in 

¢ premises ; 

b) to pay all interest charges on any loan to offset impaired collections 
ding repayment of such sums made uncollectible by such loss or 

Rmage ; 

) to is any collection expense in excess of normal collection cost 
hd made necessary because of such loss or damage; 


(d) to pay the amount of expense which is reasonably incurred by the 
Insured in re-establishing records of accounts receivable following such 
loss or damage. 


Coverage B—Loss Outside the Premises 


Such insurance as is afforded by this policy applies to the records o: 
accounts reccivable while being removed to and while at a place of safety 
because of imminent danger of loss or damage and while being returned 
from such ptace, provided the Insured gives written notice to the Com- 
pany of such removal within ten days thereafter. 


EXCLUSIONS 


policy does not apply : 


to loss due to any fraudulent, dishonest or criminal act by an: 
Asured, a partner therein, or an officer, director or trustee thereof, 
hile working or otherwise and whether acting alone or in collusion 


blely to a risk of loss to records of accounts ‘rec. sable not otherwise 
cluded hereunder ; 


(d) to loss due to alteration, falsification, manipulation, concealment 
destruction or disposal of records of accounts receivable committed t 
conceal the wrongful giving, taking, obtaining or withholding of money 
securities or other property but only to the extent of such wrongiul 
giving, taking, obtaining or withholding ; 


(¢) to loss duc to electrical or magnetic injury, disturbance or erasure 
of electronic recordings, except by lightning ; 


(£) to loss due to nuclear reaction, nuclear radiation or radioactive con- 
tamination, or to any act or condition incident to any of the foregoing : 


(g) to loss due to war, whether or not declared, civil war, insurrection. 
rebellion or revolution, or to any act or condition incident to any of the 
foregoing. 


CONDITIONS © 


olicy Period—This policy applies only with respect to loss of or 
ze to records of accounts receivable which occurs during the policy 


jod. 


Definition—«Premises” means the interior of that portion of the 
ding at the location designated in the declarations which is occupied 
he Insured for the business purposes stated therein. 


Premium—The Insured shall, within twenty days after the end of 
fiscal month during the policy period, furnish the Company -with, 2 
en statement of the total amount of accounts receivable, with deferrca 

ane and charge accounts segregated, as of the last day of each such 

th, 


he premium stated in this policy is provisional only. Upon each anni- 
hary and upon termination of this policy, the sum of the monthly 


bunts of accounts receivable for the preceding twelve months shall be.. 


raged and the earned premium shall be computed on such average at 
rate stated in this policy, whether or not such average exceeds the 
licable limit of insurance under this policy. If the earned premium thus 
puted exceeds the provisional premium paid, the Insured shall pay the 
less to the Company; if less, the Company shall return to the Insured 
tnearned portion paid by the Insured, but such premium shall not be 
than any minimum premium stated in this policy. If this policy is 

d for a period of three years, each such cornputation and adjustment 
11 be based on one-third of the rate, provisional premium and minimum 
mium. 


inspection and Audit—The Company shall be permitted to in- 
the premises and the receptacles in which the records of accounts 
ivable are kept by the Insured, and to examine and audit the Insured’s 
bks and records at any time during the policy period and any extension 
eof and within three years after the final termination of this policy, as 
as they relate to the premium basis or the subject matter of this insur- 
e, and to verify the statements of any outstanding record of accounts 
ivable submitted by the Insured and the amount of recoveries of 
punts receivable on which the Company has made any settlement. 


Limit of Liability, Recoveries—Thc limit of the Company's lia- 
ty for loss shall not exceed the limit of insurance stated in the declara- 

. After payment of loss all amounts recovered by the Insured on 
counts receivable for which the 'nsured has been indemnified shall 
ong and be paid to the Company by the Insured up to the total amount 
oss paid by the Company ; but all recoveries in excess of such amounts 


di Lelong, to the Insured. SA as 3(a) 


6. Insured’s Duties When Loss Occurs—Upon the occurrence «’ 
any loss which may result in a claim hereunder, the Insured shall : 


‘ (a) give notice thereof as soon as practicable to the Company or any of 
its authorized agents and, if the loss is due to a violation of law, also to 
the police; 

(b) file detailed proof of loss, duly sworn to, with the Cornpany 
promptly on expiration of ninety days from the date on which the 
records of accounts receivable were lost or damaged. 


Upon the Company’s request, the Insured shall submit to examination 
hy the Company, subscribe the same, under oath if required, and produce 
for the Company's examination all pertinent records, all at such reason- 
able times and places as the Company shall designate, and shall cooperate 
‘with the Company in all matters pert..ining to loss or claims with respect 
thereto, including rendering of all possible assistance to effect collection 
of outstanding accounts receivable. 


7. Determination of Receivables; Deductions—When there is 
proof that a loss covered by this policy has occurred but the Insured can- 
not accurately establish the total amount of accounts receivable outstand- 
ing as of the date of such loss, such amount shall be based on the Insured’s 
monthly statements and shall be computed as follows : 


(Continued on page 2) 


Hartford, Connecticut 
| 


Part 2 This Declarations page, with “Policy Provisions — Part 1,” completes the below numbered 


ACCOUNTS RECEIVARLE | 


| 
PLAINTISE'S 


poty x53 AR398 


DECLARATIONS Policy Form B-783 


1. Name of Insured and Address nas YORK FURNITURE C0., INC. 
(No.—Street—Town—County—State) 1325 7TH STe, Nelb > 
WASHINGTON, DeCe 


Policy Period: ————________________» From i i/t 7/61 To i 1/17/62 
12 noon, standard time at the address of the Insured as stated herein. 


The premises are located at the above address, unless otherwise stated herein: 


Part occupied by Insured ENTIRE 
Business of the Insured conducted in the premises BURNITURE COMPANY 


The insurance shall apply as indicated below, subject to all the terms of this policy having reference thereto: 


Premium Basis 


Average Monthly ! 
Rate Per $100 of Accounts Receivable Minimum 


Limit of Insurance Accounts Receivable for Past 12 months Premium Premium 


$ 250,000.00 $' 20000 | * 537625 
| 


$ 454,000.00 


ndorsement(s) | 
the polic policy period is more than one year and the premium is to be paid in installments, premium installments of $ 


re payable on the effective date of this policy and the first and second anniversaries thereof. 


- (a) Each receptacle, within which the records of accounts receivable are kept when not in use, is described as follows: 


Kind Name of Maker “Class” or “Hour Name of Issuer 
MOSLER Exposure”’ of Label of Label 


CLASS "8? 14.77-3-60 CLASS "A" | ®UNDERWRITERS® 
(b) At all times when the premises are not open for business, the Insured shall keep the records of ments receivable in the receptacles 
described above, except while such records are in actual use or as stated in Coverage B. 


f | 
(a) During the last five years the Insured has not sustained or received indemnity for any loss of the kind covered hereby, (b) during the 
last five years no insurer has cancelled insurance issued to the Insured against loss covered hereby, (c) ng other insurance issued to the 
Insured is in force which covers loss covered hereby, unless otherwise stated herein: NONE 


AR” Form) Rev. April, 1960 Countersigned by... 


TA263¢6). 


(insert “Declarations Page——Part 2” in this fold) 


a) determine the amount of all outstanding accounts receivable at the 
nd of the same fiscal month in the year immediately preceding the year 
in which the loss occurs ; 


b) calculate the percentage of increase or decrease in the average 
pronthly total of accounts receivable for the twelve months immediately 
receding the month in which the loss occurs, .or such part thereof for 
yhich the Insured has furnished monthly statements to the Company, 
3 compared with such average for the same months of the preceeding 
ear; 


¢) the amount determined under (a) above, increased or decreased by 
be percentage calculated under (b) above, shall be the agreed total 
mount of accounts receivable as of the last day of the fiscal month in 
‘hich said loss occurs; 


d) the amount determined under (¢) above shall be increased or de- 


eased in conforinity with the normal fluctuations in the amount of , 


ccounts reccivable during the fiscal month involved, due consideration 
cing given to the experience of the business since the last day of the 
ast fiscal month for which statement has been rendered. 


ere shall be deducted from the total amount of accounts receivable, 
vever established, the amount of such accounts evidenced by records 
lost or damaged, or otherwise established or collected by the Insured, 
an amount to allow for probable bad debts which would normally 

been uncollectible by the Insured. On deferred payment accounts 
ivable, unearned interest and service charges shall be deducted. 


Other Insurance—Jf there is available to the Insured any other 
@ and collectible insurance which would apply in the absence of this 
cy, the insurance under this policy shall apply only as excess insurance 
r such other insurance. 


tlement of Claims; Action Against Company—All ad- 
ed claims shall be paid or made good to the Insured within thirty days 
presentation and acceptance of satisfactory proof of interest and loss 
he office of the Company. No action shall lie against the Company 
$, as a condition precedent thereto, there shall have been full com- 
Ince with all the terms of this policy, nor at all unless commenced 
in two ycars after the discovery by the Insured of the-occurrence 
ich gives rise to the loss. If this limitation of time is shorter than that 
cribed by any statute controlling the construction of this policy, the 
test permissible statutory limitation in time shall govern and shall 
rsede the time limitation herein stated. 


Subrogation—In the event of any payment under this policy, the 
pany shall be subrogated to all the Insured’s rights of recovery there- 


fur acainst any person or organization and the Insured shall execute and 
deliver instruments and papers and do whatever else is necessary to 
secure such rights. The Insured shall do nothing after loss to prejudice 
such rights. 


11, Changes—Notice to any agent or knowledge possessed by any 
agent or by any other person shall not effect a waiver or a change in any 
part of this policy or estop the Company from asserting any right under 
the terms of this policy; nor shall the terms of this policy be waived or 
changed, except by endorsement issucd to form a part of this policy. 


12. Assignment—Assignment of interest under this policy shall not 
bind the Company until its consent is endorsed hereon; if, however, the 
Insured shall dic, or shall be adjudged bankrupt or insolvent and written 
notice is given to the Company within sixty days after the date of such 
adjudication, this policy shall cover the Insured’s legal representative as 
Insured: provided that notice of cancellation addressed to the Insured 
named in the declarations and mailed to the address shown in this policy 
shall be sufficient notice to effect cancellation of this policy. 


13. Cancellation—This policy may be cancelled by the Insured by 
mailing to the Company written notice stating when thereafter the can- 
cellation shall be effective. This policy may be cancelled by the Company 
by imailing to the Insured at the address shown in this ge written 
notice stating when not less than ten days thereafter such cancellation 
shall be eftective. The mailing of notice as aforesaid shall be sufficient 
proof of notice, The effective date of cancellation stated in the notice shall 
become the end of the policy period. Delivery of such written notice either 
by the Insured or by the Company shall be equivalent to mailing. 


If the Insured cancels, earned premium shall be computed in accordance 
with the customary short rate table and procedure. If the Company can- 
cels, carncd premium shall be computed pro rata. Premium adjustment 
may be made at the time cancellation is effected and, if not then made, 
shall be made as soon as practicable after cancellation becomes effective. 
‘The Company's check or the check of its representative mailed or deliv- 
ered as aforesaid shall be a sufficient tender of any refund of premium due 
to the Insured. 


14, Declarations—By acceptance of this policy the Insured agrees 
that the statements in the declarations are the agreements and representa- 
tions of the Insured, that this policy is issued in reliance upon the truth of 
such representations and that this policy embodies all agreements existing 
between the Insured and the Company or any of its agents relating to this 
insurance, 


N WITNESS WHEREOF, The tna Casualty and Surety Company has caused this policy to be signed by its President and 
cretary at Hartford, Connecticut, and countersigned on the declarations page by a duly authorized agent of the Company. 
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ENDORSEMENT ORE PY ona 


Ie is agreed that as of the effective date hereof the policy is amended as indicated by [x] : | 


1. D Name of Insured 


Qe (E)! Insuted’s:aiddcess o ocoicses cass cesccte rece bcc calc, sls ctageennantehceahan ata renvenitanbcoatsoacc ath teed edeos 
3s, (Gs Locationo8 the’ premises asf. cc cscaten Saat cased andesite sbeydoes estou inte bastastoass ee adesisoveccseael 
Part occupied by Insured .......osssssssssssssceccesssssnnseseseececseccesssensussseses ! 
- () Amount of Insurance under 
DD Amount of Insurance under 
- ( Amount of Insurance under 
© Amount of Insurance under 
(C0 Additional location and limits of insurance as shown below. 
- () Description of safe amended to read as shown below. 
- ) Additional safe and limits of insurance as shown below. | 


. (4 Answer to item ........5...A.......... Of the declarations amended as shown below. 


10.0 

, _.1T US UNDERSTOOD AND AGREED THAT THE ACCOUNTS RECEIVABLE RECORDS 

ARE KEPT, WHEN NOT IN USE, IN TWO REMINGTON RAND SAFE FILES| = SMNA=! HOUR 
RATING=NO. SN 4Y407243 AND SN 592490. 

CREDIT ALLOWED 1S 20% — NEW POLICY RATE 22866 FER $100, 


| 
This endorsement forms a part of the policy to which attached, effective from its date of issue unless otherwise stated herein. 


(The information below is required only when this endorsement is issued subsequent to preparation of the policy) 
| 


11/17/61 


Endorsement Effective: 


Named Insured: 


The Atna Casualty and Surety Company 


Hartford, Connecticut 


Add. Prem. $....1.79 229 RAs Pete S ohh dance muda e 
Fis Yes 


- . “we 
Countersigned sick cede reed cat tah CE bafta 


a i 
Territory Code __ Policy Year Term 
(State & County or City) 


(8-657-F) 8-60 
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SU ZTNA CASUALTY A uN 

Te or aNLAD FIRE IN ance COMPANY 


~ 


© SHINN AGENT YOUR SECURITY mm 
paeror 6 ee . IS OUR CONCERN Be rors 


nD Sai? su. 


New York Home Furniture Co., Inc. 
1325 - 7th 3!., NW. 


Sil) | 
Washinrton, D.C. ee tp 


z 
: 
* 
o 
2 
3 
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= 
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454,000.00 __ JOYE SE oecasnsienes F 53AR398 ' 

\OUNT OF POLICY AT TIME OF LOSS 2 OSL b 

AL/17/61l 

1 7k yale ees <a Re - Ralph ‘SHiin' Agency 
DATE EXPIRES a= =a = RENTS 

Wthe The Aetna Casualty & Surety Company 


-Hartford, Connecticut Oe 


time of loss, by the above indicated policy of insurance you insured 


New York Furniture Co, Inc mee Hla 2-968 
Boinst loss by__Fire to thee prope) BetidribodbundenScbestale “A,” according to 


le terms and conditions of the said policy and all forms, endorsements, transfers and assignments Ll bibs 
Time and Origin: A_______ Fire floss occurred about the hour of ~Y*¥S ‘clock ~__M., 


STATE KIND 


the 2Z7tBay of April, _19_62_. The cause and origin of the said loss were: unknown 


LICY NUMBER 
Washington, D.C. 


Occupancy: The building described, or containing the property described, was occupied at the at of the loss as 


lows, and for no other purpose whatever: for purposes permitted in policy - furniture co, 


Title and Interest: At the time of the loss the interest of your insured in the property described therein was____ 
o_ exception No other person or persons had any interest therein or ~ 


umbrance thereon, except: no exception 


Changes: Since the said policy was issued there has been no assignment thereof, or ghenge of interest, use, occu- 
2 ~ 
bncy, possession, location or exposure of the property described, except: no_exceptio 


s 


Total Insurance: The total amount of insurance upon the property described by this policy was, at the time of the 
bs, $454,000-00 as more particularly specified in the apportionment attached under Schedule “C,” 
sides which there was no policy or other contract of insurance, written or oral, valid or invalid. 


The Actual Cash Value of said property at the time of the loss was . te . $432,972.32 
The Whole Loss and Damage was www ‘ttt 
The Amount Claimed under the above numbered policyis . 2... . $2936.74 01 


The said loss did not originate by any act, design or procurement on the part of your insured, or this affiant; nothing 
been done by or with the privity or consent of your insured or this affiant, to violate the conditions of the policy, or 
inder it void; no articles are mentioned herein or in annexed schedules but such as were destroyed or damaged at the 
e of said loss; no property saved has in any manner been concealed, and'no attempt to deceive the said company, as 
the extent of said loss, has in any manner been made. Any other infermation that may be required will be furnished 
d considered a part of this proof. 


The furnishing of this blank or the preparation of proofs by a representative of the above insurance company is not 
waiver of any of its rights. 


oteof-—__ fs Hie it = va ) Pee New York wome SEurnt eure Companys Inc. 
bscribed ond sworn to before me eicaa centile, ee er. 

Fineness witscies J! Nt CL Atiy Post 

Notary Public, DC 


My Comrusaicon Exp4 C| oe ie es 7 ees, ai Aad i 


EXHIBIT "A" 


Re: POLICY PROVISIONS, PART 1, PAGE 1 


suring agreements 
Coverage A - Loss Inside the Premises 
(a) See Condition 7 - Determination of 
Receivables; Deductions 


(a) “Accounts receivable on April 30, 1961" 
(See Exhibit B) 
(b) "Percentage of decrease" 20,28% 
" (See Exhibit B) 
(c) “Agreed total amount of ‘accounts 
receivable, etc." 
(d) "No normal fluctuations" 


eductions: 


Account records not lost or damaged $31,588.41 

Allowance for bad debts 205153 
(See page 2, Exhibit B) 17,258.27 
Actual collections to 6/30/62 2,223.23 
$51,069.91 


Net accounts receivable 
(b) Interest on loans: 


Security Bank 
Suburban Trust 


(ce) (d) Expenses in excess of 
normal cost to June 25 
(continuing; to be determined 

at time of settlement) 
(Exhibit C) 
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$432,972.32 


345,165.53 


51,069.91 


1,578.39 


$295,074.01 


Seymour S. Abenioka EXHIBIT ‘tp! 
MRTUFIND PUDLIC ACCOUNTANT Fig ieee a 


FEpERAL 8-35160 


2011 EYE STRCET, N.W. 
WABHINOTON 6, D. C. 


May 29, 1962 


Goodman-Globe-Gould Company 
Woodward Building 
Washington, D. C. 


Ret New York Home Furniture Company 
Dear Kr. Schwartz: 


In connection with the claim ef New York Home Furniture Company ve. 
submit the following information as requested on page of policy! 


A. The axount of outstanding Accounts Receivable at the end 
of the anme fiscal month in the year immediately prededing 
the year in which the loss occurred is $432,972.32. 

B. Schedulo attached showing calculationa of the percentage of 
increase oc decrease is the averago nonthly total of 
Accounts Receivable for the twelve months immediately 
preceding the nonth ia which the loaa occurs, as compared 
with such average for the same months of the preceding year. 

C. The amount of Accounts Receivables as of last day of 8iscal 
month of loss as detormined under (a) decreased by the 
percentage calculated (b) above is $545,165.55. 


In addition there were the following balances of Accounts Receivable 
sent out for collection: 


April, 1961 $ 1,995.97 
May 19,037.36 
June 18,889.59 
July 18,976.02 
August 18,950.35 
September 19,043.85 
October 19,053.85 
November 19,063.64 
Deceuber 19,178.22 
Janvary, 1962 19,184.85 
February 19,188.55 
March : 19,269.56 ~ 


Very truly yours, 


Delia 


Se: ur 8, Abenaohn, CPA 


4/30/60- 


3/31/61 


$ 351,387.21 


322,241.96 
350,307.52 
356,453.02 
379,692.08 
385,149.31 
396,465.81 
433,667.89 
481,925.57 
469,763.27 
450,509.54 


NEW YORK HOME FURNITURE 
ACCOUNTS RECEIVABLE 


4/30/61 - 


3/31/62 


$ 432,972.32 


400,714.49 
381,902.44 
388,894.61 
404,278.58 
276,161.24 
196,810.72 
242,417.83 
304,866.05 
260,968.46 
288,780.50 


INCREASE 


$81,585.11 
78,472.83 
31,594.92 
32,461.59 
24,586.50 


$108,988.07 
5.09 
191,250.06 
9.52 


161,729.04 


% 
INC. 


20.4% 
19.6% 
7.9% 
8.1% 
6.1% 


253,702.15 
$3,832, 469.39 


429,901.89 
$4, 807,443.07 


176,199.74 
los. Avg. $400,620.26 


$319,372.45 


BAD DEBTS 


red-off 


ge Sales 


ntage 


4/30/60- 


3/31/61 


$15,866.47 


$454,917.14 


203488 
—————<X&£££**_{[{[=[___=== 


4/30/61- 


3/31/62 


$20, 430.92 


$396 , 440.92 
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; SEYMOUR S. ABENSOHN, cenvirimo PUBLIC ACCOUNTANT 
: WASHINGTON. 0. C. 


EXHIBIT “Cc! 


RE: COVERAGE A (C & D) 


Amount 


Explanation 


» Name 


Carter's Amoco 
F. Early 

D. Freeman 

D. Richmond 

D. Freeman 
Carter's Amoco 
P. White 


Postmaster USA 
. Carter's Amoco 
Doyle Printers 


P. White 
Cash” 

C. Brown 
Postmaster USA 
C. Brown 

Cash 

C. Williams 

H. Dickerson 
Carter's Amoco 
Carter's Amoco 


Outside adjustment work car expenses 
Additional help collection work 
Additional help collection work 
Additional help credit and skipwork 
Additional help collection work 

Car expenses - extra outside help 
Additional mo. pay for outside night work 


Postage for notification to customers 
Additional car expenses outside coll. help 
Printing notices to customers of new 
Location 
Additional mo. pay outside night work 
Additional collection help outside expenses 
Inside skip tracing and collection work 
Additional postage for customer notices 
Inside skip trace and credit work 
Additional expense outside work 
Extra store credit work 
Extra parttime office help 
Additional car exp. outside work 
Additional car exp. outside work 


TOTAL 


$ 83.12 
51.50 
20,00 
175.00 

72,00 
130.20 
100.00 


100.00 
66.07 


117.94 
100,00 
25.65 
110.00 
75.00 
70.00 
9.60 
32.00 
14,00 
50.15 
31.16 


$1,433.39 
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CERTIFIED PURLIC ACCOUNTANT 


FEvExAL §-5160 


701) EYE strecr, NOT, 
WASUINGTON 6, D. Cc. 


February 22, 1963 


Hannan, Castiello & Berlow 
Woodward Building, Suite 637 
Washington 6, D. C. 


Dear Mr. Berlow: 


We are enclosing our report covering the fire 
loss at New York Home Furniture Company, Inc., wherein, we 
have gone into detail in answering the questions brought 
up by the accounting firm representing the insurance 
company. 


Very truly yours, 


eee 


Seymour S. Abensohn, C. Pe Ao 
J 


Y 


Lyi eu 


In order to determine the extent of the loss suffered b 


New York 


Nome Furniture Company, Inc., it is necessary to understand the operation 


of the business. 
follows: 
I. SALES 
4 A. In general, 
solicitor, requircd 
agency. The amount 
length and depended on the currency of the agency's 
at that particular time. 


B. A large portion of sales were made through ‘ 
use of door-to-door solicitors. It was a fact that 
solicitors were more concerned with completing salce 
with the proper writing of credit applications. Th 
necessitated returning these contracts to the solici 
for additional information, signatures, co-signers, | 
The same "agency" procedure, already done once, wouk 
again with the return of the contract. 


A brief analysis (with a breakdown for main categories) 


all sales made on premises, or by a 
clearing through the credit checking 
of time involved for this varied in 


records 


he 

the 
than 

8 

tors 
etc. 

d start 


C. To reach a final “approval,” the sales contracts 


would then be checked by various members of the offi 
staff in charge of vurijious phases of office operatid 


ce 
nBo 


Thése phases vould include verification of employment, 


eredit references, legal files, etc. 


The time involved 


for this would depend mainly on the cooperation of all 


parties concerned. 


D. No sules were entered, though "approved," un 
direct verification was made with the prospective =o 
This was accomplished by use of a special business * 
card," a special "verification" letter, and a payme 
record book. This procedure was closely watched by 
office staff, and they were permitted to use their o 
discretion in following up these sales until definit 
verification had been made. 


Note: I hereby submit Exhibit A, which is composed o 


til 
stomers. 
reply 

t 
the 
wn 
e 


fa 


copy of the special "reply card," the special "verification" 


letter, and the payment record book. 


E. No sales were entered until they were taken 
the “Inventory Item Card." This was done on complet 
of step D. 


off 
jLon 


Note: IJ hereby submit Exhibit B, which is the "Inventory 


Item Card." 


F. There were otber types of sales also pendin 
final entry. These consisted of lay-away sales; del 


iivered 


sales held for errors in delivery; sales held for adjust- 


ment due to damaged goods; exchanges; ctc. 
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During all the above mentioned routine procedures, these contracts 
were kept in simple open type bashets and bing which were labeled appro-~ 
priately as to their contents. They were placed in various locations 
that made them easily available to members of the office staff in charge 
of the particular procedures. In fact, in an effort to keep this system 
as neat and accurate as possible, special type shelves and glass enclo- 
sures were purchased by Mr. Meckler in June, 1960, and thereafter used in 
conjunction with this system. 1 include herewith Exhibit C, the “invoice 
copy" of the particular purchase. 


II. REPOSSESSIONS AND RETURNS (Cancellations) 
A. "Redcemable Returns and Cancellations" (Repossessions) 


Many of the sales, particularly those made by the 
solicitors, were made without any initial deposits; never- 
theless, sales tax was still required to be paid on these 
sales. 


It is permiseivle to deduct from the taxable gross 
sales any cancellations where sales tax has been paid by 
the company and where the particular cancellations did 
not have sufficient monies paid in to cover the previously 
paid sales tax. 


The records and monthly sales tax returns of the company 
will substantiate this fact. Since a large amount of money 
was involved here, you cun easily see the necessity for 
this seperate clussification of cancellations. 


Note: The word "Repossessions" as used by the New York 
tome Furniture Company, Ine., was regarded as being in 
esserce exactly the same as “returns or cancellations." 


"Non-Redeemable Returns & Cancellations" (Repossessions) 


Since these cancellations had monies paid in exceeding 
the original sales tax, they could not be used as a deduc- 
tion from the monthly taxable sales. As a gereral rule, it 
was not the policy of the comnany to refund deposits on 
these cancelled initial sales, or to refund any initial 
payments that might have been made. 


Upon comparing the, accounts receivable figure shown for cancellations in 
the "non-redeerable" category with the accounts receivable figure shown in 
the original sules entry, it will be readily seen that in a majority of the 
sales the cancelled sale amount is exactly the same as the original sales 
entry. This again shows that both categories are the same, except for the 
purpose of tax deductions, 


III. COLLECTIONS 


It was customary to try to sell “‘seusoned customers" additional 
merchandise when they came into the store to make payments. if 
the sale was made the collection was referred to as "front money," 
other wise known as down payment. 


hk A.266 ©) 
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Management expected a cach return on collections 
of Sie to 6% per month on the outstanding balance of a eietanene 
There was no definite period of time allotted because of the 
continual add-on business. 


. 


~4~ 


Briefly we have attempted to outline the various phases of the 
business which have a bearing on the insurance claim. I would -like to 
take issue with the arguments detailed in the report submitted by the 
accountants fur the defendants. 


PART I 
VERIFICATION OF CLAIM SUBMITTED 
ee 
Ref. Part I, Page 2: | 


The determination of the lose using the prescribed fprmula as stated 
ip the policy is uefinitely warranted. ‘he following facts will substan- 
tiate this and show that the surviving records of the New York Home 
Furniture Company, Inc., were not complete at the time of the fire, and 
that it would be impossible to compute, or as stated in the policy, 
"accurately establish the total amount of accounts receivable outstanding 
as of the date of such loss:" 


2. As accountant for the company, it was my normal - 
routine to close the books, records, sales, cancellations, 
taxes, ete., between approximately the 10th and 15th of the 
following month. The necessity for closing at about this 
time was due largely to the sales system used by the company. 
In general, the steps used in reference to Bales, collections, 
commissions, concellations, etc., were, though seemingly slow 
on the surface, actually "geared" to the active pace of the 
operation and, were essential for the proper control of the 
company's credit business. 


As a result of the fire on April 27, 1962, it was 
impossible for me to close the books of the company in any 
accurate form. The fire had caused the cestruction of not 
only the premises, but also the majority of the records 
necessary for this monthly closing. ‘herefore, at a much 
later date, 1 proceeded to enter in the General Ledger what- 
ever information Mr. Milton Mechler, the manager of the 
company, could supply me. J was given to understand by him 
that the information in reference to sales, collections, ete., 
for the month of April, 1962, was not complete, but simply 
as much as he could recover from the aebris of the fire. I 
felt that the entering: of this information, though incomplete, 
was important for the purpose of determining a possible basis 
for payment of taxce, and for a tentative summary for the 
fiecal year which ended on May 3), 1962. 


Note: I herewith submit rxhibit D which is actually a group 
of delivered sales contracts discovered among the debris 
left at the premises of the New York Nome Furniture Company, 
Inc. They were uncovered by Mr. feckler some time after 
the fire, and at a time when a more thorough: inspection, as 
this required, was physiceliy possible. These contracts 
show sales and deliveries to customers during the weeks 
prior to the fire. They were presumably in the process of 
one of the various phares of the sales system, and were 
never entered or recorded in ary of the records of the 
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New York Home Furniture Company, Inc. 


| 
submit Exhibit E, consisting of 25 sales 
at random from the available contracts 
of New York Home Furniture Company, Inc., that remained 
after the fire. For the purpose of consolidating this 
analysis, only this number are made a part of this exhibit. 
The balance of the contracts are available: to substan- 
tiate the points disclosed by this exhibit. These contracts 
all bear the validating or entry stamp of the MCR 2000 
business machine used by the company when a sale was 
actually recorded. These sales demonstrate the leng 
time a contract can take from the original date of 8 
to the record entry. By comparing the machine stamp 
date with the contract or delivery date, it is shown 
that there can be a time lapse of 30 days or s0 before 
the sales transaction is recorded on the books. 


Note: I herewith 
contracts, taken 


) 
th of 
ale 
ed 


In order to illustrate my next point, I will again 
refer to Exhibit E. As you will note the sampling of — 
sales includes contracts frow various years dating back to 
the year 1960. As can be seen, this sales entry procedure 
has been in effect for some time. It was therefore [the | 
custom to record sales some thirty days after delivery, 
and the sales recorded in April, 1962 were mainly for 
March, 1962. 


Ref. Part I, Page 3, Para.l: 


In reference to the sale of Accuunts Receivable and its effect on the 
formula used for computing the loss, I do not understand what) "proper 
adjustment" the report has in mind. The basic formula simply uses the accounts 
receivable totals for a period of two years in order to determine an average, 
and then allows for addition or deduction of the percentage of increase or 
decrease, whatever the case may be. The accounts sold had been deducted from 
the accounts reccivable figures as the sales were made, and therefore the 
totals used to achieve this percentage are "true" totals. 


d have been much 
ding balances, 


If no deductions were taken into account the claim woul 
larger, since sale of accounts receivable reduces the outstan 
and thereby establishes a downward trend, as was shown in thi's formula. The 
decrease was 20.28%, and.in the claim $87,806.79 was deducted) to cover this. 
Any suggestion for adjustment as was mentioned in the accountant's report 
would only increase New York Home Furniture Company, Inc.'s claims 
Ref. Part I, Page 3, Para. 2: | 

In reference to this, 1 herewith submit Exhibit F, whic 
fully rechecked and is correct as of September 15, 1962. Thi 
date of the last postings at the time the records of the New 
ture Company, Inc., were examined at its premises. 


h has been care- 
6 is the actual 
York flome Furni- 


. The only amount that can be used for the ¥Account Balan 
1962" is the figure of $31,588.41. This represented "true" a 
on hand after the fire; that is, there was a record card and 
each receivable. 


ce, April 27, 
ccounts reccivable 
fontract for 

| 
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There were also account cards that totaled $29,141.43 as of September 
15,.1962, on which there had been collections of £6,457.12 up to that point. 
These consisted of not only cards left after the fire without contracts, but 
also accounts that had’ been "reconstructed" since the fire. The monies 
collected on these accounts were received anywhere from April 30, 1962 to 
September 15, 1962. The fact is that a total of the balances shown, prior to 
posting of any of the monies received during the period mentioned, was taken, 
and in turn used in the report as part of "Account Balance, April 27, 1962." 
This assumption should not be made, since not all of these balancescould have 
been known as of April 27, 1962. 


The amount of $6,680.03 is also included in the "Account Balance, April 
27, 1962." Any payment that the New York Home Furniture Company, Inc., received 
after the fire, and for which ‘there was no record of the account at that time, 
was entered and a special card was made showing the customer's book balance, if 
the book was evailable. An effort was then made to get a definite verification 
of the customer's balance. The main reason for this was that the company 
realized that many books vere not current since quite a few payments were 
received prior to the fire without these customer record books. It is also true 

' that, in the past, many new and duplicate books had to be issued, and these 

books did not contain o11 the information essential for proper "reconstruction." 


There were, also "unknown" accounts, on special cards, which totaled 
‘$5,923.91 as of September 15, 1962. These cards showed collections of $756.12 
had been received sometime after the fire and up to September 15, 1962. A 
complete check will prove that these cards did not exist and were not on hand 
as of april 27, 1962. The cards show that the dates the collections and balances 
were recorded vary for each individual account, and in fact some accounts were 
recorded. on these cards for the first time just prior to their examination by 
the accountants. ‘ 


As a part of the same total shown as the "Account Balance, April 27, 
19627 the amount of $358.29 is included. This represents collections, not 
balances, and can only be regarded as excess collections on an "unknown" total 
of accounts receivable. These collections had becn received after the fire and 
up to September 15, 1962, without any customer's record books, and as of 
September 15, 1962, the actual balences on these collections still remained 
"unknown." 


Ref. Part I, Page 4: 


In the report, and as part of the revised computation on page 4, the 
amount of $37,035.02 is shown as “returred sales" and is treated as a reduction 
of total charge sales. This amount is the total of "redeemable returns and 
cancellations" as shown in the bouoks of New York ‘Wome Furniture Company, Inc. 


: The amount of $59,214.01 is shown ip the revised computation as “anount 
due on repossessed merchandise" and is treated as additional bad debts. This 
amount is actually the total on "non-redeemable returns and cancellations" as 
-shown in the books of the company. 


; _In the general category of redcemable and nop-redeemable returns, it was 
‘previously expluined that these transactions covered similar sales and should 
_therefore be treated in the same marner. In the records they have been con- 
sistently treated as a reduction in sales. Any attompt to treat part of these 
as sales reductions and part as bad debts is not logical. 
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Nef. Part I, Page 5: | 


As stated in this report, the policy does provide for rdduction of the 
amount of loss for unearned interest and service charges. However, there 
was no deduction included in the claim because we believe the "carrying charge” 


that was added to sales contracts of New York liome Furniture Company, Inc., 
+ does not enter under such a classification. | 


The "carrying charge" was determined by the use of a definite percentage 
on the gross amount of the individual sale. The asount of percentage used 
was in no way related to ur affected by the length of time given to a purchaser 
for repayment of the obligation. The “carrying charge" remained a fixed amount 
* for the entire time required for full payment of the purchase.| whether the 
terms of repsyment were met exactly as agreed or not, or if actually paid ina 
shorter length of time, either partially or in full, no increase to or reduction 
of the “carrying charge" was made. In fact, the company did not add "late 
charges," interest, etc., in any manner whatsoever to accounts' that were not 
meeting their obligations as agrecd upon. At the same time, no reduction or 
* deduction of the “carrying charge" was mude in cases where accounts repaid the’ 
entire obligation at one time, though it might have been auch sooner than had 
been originally agreed upon. 


The company did not consider this “carrying charge” to be a form of 
interest of any type at all. This "carrying charge was ectually e churge made 
to compensate for the intricate and varied checking and verification costs 
involved with the completion of an actual sale. te explained previously the 
elaborate system needed to check out credit applications of the customers. 
Therefore, since these original expenditures were made at the time of sale, the 
fact that a purchaser may heve repaid the company as agreed, or perhaps later, 
or even sooner, did in no way charge this initial outlay. Thus, the "carrying 
charge" remained a fixed charge throughout the entire repayment period. The 
unearned interest theory does not enter into these transactions, since interest 
would have Leen computed for the length of time allotted for repayment, and if 
repaid sooner, would involve deduction of the unearned portion |of such interest. 


| In regards to the percentage used for this "carrying charge," it actually 

| varied over the period of time that the company has been in business. This 

| fluctuation was due to the expansion of the operation. In fact, there was a 
long period of time, as shown by the records, when there vas no "carrying ~ 

| charge," but as the business grew it became necessary to establish the involved 

checking and verification system essential for control. It was this additional 

system and work required that prompted the New York Home Furniture Company, Inc. 

| nto establish the "carrying charge" to recover this new outlay. | 

| The policy of the compeny vas to apply a standard carrying charge, but 

not to all the accounts. The reason for this was that a great many sales were 

ie "add-on" type sales or actually "repeat" business on the sane aiccounts. 

lum therefore, since the involved checking and verification had been done on the 

me original sale much less work and expense was required on the "repeat" sale. 


| 
Note: tte herewith submit Exhibit G. This analysis shows that 
the “carrying charge" for the two year period preceding the 
month of the lose averaged 11.21% of total charge salels. 


Tt also shows that the “carrying charge” percentage on 
the monthly charge sales during this "seven nonths prior to the 
date of the fire," referred to in the report, ranged from a low 
of 10.85% to a high of 13.91% for a month. 
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PART II 
RECONSTRUCTION OF ACCOUNTS 


It seems that this part of the report is devoted entirely to conclusiona 
ed assumptions that apparently were made as a result of an cxamination at the 
ffice of New York Home Furniture Company, Inc., by the accountants. 


A. The "Sales Control Journal" that exists could not 
be used in ahyway possible for the reconstruction of accounts. 
As stated in the report, it contains only the name of the 
custower (that is, the last name only), the amount of that. 
particulor sale, and a contract number of that sale. Due 
to the lack of information it would be futile to try to 
ascertain complete customers' names through the use of 
telephone books. For example, the "Sales Control Journal" 
has listed a total of 1,845 individual last names of customers 
just for the five months preceding the fire. 


B. A large portion of sales were originated by door-to- 
door solicitors. The solicitors worked, as they do in moet 
other companies, on strictly a commission basis and usually 
did not remain in the employment of New York Nome Furniture 
Company, Inc., for a long period of time. Experienced 
solicitors are in demand by credit stores in all areas and 
they tend to change employment frequently in order to test 
their sales ability on new items, and perhaps increase their 
commissions. The records of New York Home Furniture Company, 
Ine., shew that there have been numerous solicitors that 
worked for the company at one time or another and were no 
longer employed there just prior to the fire. Ye do not 
believe that this group of door-to-door solicitors, that 
co” from job to job, and city to city, would be of any 
practicable use in trying to reconstruct any material portion 
of the more than 9000 individual sales that were made’ in.the two 
years preceding the fire. 


C. Since the time of the original accounts receivable 
proof of loss was filed, the following expenses were paid by 
Mr. Meckler and New York Home Furniture Company, Inc., up to 
September 12, 1962, for purposes dealing with only the recon- 
struction of accounts receivable. These items were all paid 
by check, and can be verified as to amounts and use: 


Postage, Notices, Address Verifications: > $81.33 


Extra Employees Hired ior Reconstruction: 876.70 
Extra Salaries, Gas Expense, Car Allowances, etc. 


Paid to "regular" employees for outside, 
nightime and overtime reconstruction work 490.97 


Total Reconstruction Expenses Excluding Payroll - 
-June 29, 1962 to September 12, 1962 $1,949.00 


295 
| 
D. The accountant was also shown at that same time | 
various form letters being used as an aid in reconstructing 
the accounts and in verifying terms and balances. Upon jhis 
request, Mr. Hilton Meckler gave him a sample of each form 
being used. At the same time, he was shown over 1,500 | 
duplicates of these foru letters that had been sent since the 
time of the fire and up to approximately the l4th of 
September, 1962. These letters were exact carbon copies of 
the forms sent to accounts in hopes of verifying terms, | 


balances, etc., and anything necessary for proper reconstruction. 


E. As of ocptember 15, 1962, the cards that were | 
observed and described on page 3 of the accountants’ solenes 
had been "activated" to the extent that payments had been 
rec2ived on over 300 of the 384 cards listed in the report 
as the total necount cards with or without contracts. | 

F. we have previously gone into detail concerning the 
‘Nunknown't and "recoustructed’” accounts in our analysis of Part 
1, page 3, of the report. Mr. Meckler states that on or about 
September 15, 196¢, the accountant observed not just 68! 
reconstructed accounts, but actually 118 partially reconstructed 
accounts that were ip the process of achieving, complete verifi-~ 
cation, and all the available information yathered up to that 
time had been posted to the "special" cards mentioned. | So 
effort was made to determine what verified and reconstructed 
wecounts were actually part of the 384 cards previously' 
mentioned. 

G. In reference to tae statement, "approximately 1 
accouvts destroycd...," I am at a loss to understand how the 
accountant is able to compute such an amount,~éven if it is 
only an approximation. In tais regard the.records. of the 
company show sales made in various amounts from as low as 
$4.95 to over 31,000.00 for an individiual sale and there- 
fore, I believe it is impossible to compute the number of 
account receivable cards lost. 


| 

H. Mr. Meckler denies the stutement in the report [that 
he stated, "No attempt to replace any contracts had been made.” 
Mr. Heckler has said that he told the accountant in the ; 
presence of his bookkeeper that, "Destroyed contracts would 
be replaced in ample time and as soon ae the preliminany 
verification and reconstruction steps were accomplished with 
each particular account, and the general atmosphere sarranted 
doing so." | 

I. Mr. Meckler states that he requested, sometime between 
the latter part of July, 1962 and before September 15, 1962, 
a definite commitwert from the Aetna Company regarding |the 
employment and salarics of persons needed to aid him in recon- 
structing the accounts. This request was made directly to 
a Mr. Bard of the Aetna Companye lt was made at the office and 
store of the New York Home Furniture Company, Inc." Also 
present ot that time sere Mr. wv. Goodman, Mr. A. Me. Heron, 
and Mr. &. J. Owen. Since the Actna Company had expressed 
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doubt as to the claim on the necounts receivable po 
Mr. Mechler requested this comaitment, which the po 
actually provides for, a» a form of guarantee of reinburse- 
ment to him for any outlay of monies made for reconstruction. 
At the time of this request, he already had exceeded the 
amount of 37,400.00 in naid expenditures. This request for a 
definite conmitment was refused. ‘his same type of! request 
was made shortly therenfter to a Mr. Healy of the Aetna 
Company at the office of Ralph G. Shinn, who was present, 

by conferring on the direct phone line to Mr. Healy|'s 

office, This request wae again refused at that time. 

Desvite these refusals and lack of cooperation, Mr.) Meckler 
continued to reconstruct the accounts. In order to! cover 

the peyroll and reconstruction expense, he was forced to 

muke not only several benk loans, but several perrohal 

ones too. 


PART III 


FACTORS AFFECTING VALUATION OF 
ACCOUNTS RECEIVABLE DESTROYED 


» 


In reference to the sale of accounts to the finance companies, Mr. 
veckler has informed me of the following: 


“The finance companies did not purchase the accounts 
based on the quality of the payment records. In fact, the 
majority of the accounts sold did not have any established 
records at the time of the purchase. The main reasons they 
were picked by the finance companies were because of the 
type of incomes, account balances, and family status. These 
accounts were purchased by the companies to be used as a 
basis for establishing future loans to these parties. Mr. 
Meckler denies that he made any statement that the company 
was only interested in established payment records. 


The exhibit "A" as prepared in the accountants report 
completely omits from the payments record "front money." 
We explained previously these were collections on accounts 
receivable and any omission of the figures from the record 
would distort the percentage of collections. We have pre- 
pared Exhibit H to show what the record is, after including 
"front money” collections. 


Note: We are submitting Schedules "I", "J" and "K". These 
Schedules were prepared from information furnished by the 
finance companies concerning their record of collections. 
Schedule H indicates that New York Nome Furniture Company, 
Inc., had average collections of 5.9% over a 23 month 
period. Exhibits "I", “J and “K" indicate that the finance 
companies had average collections of 3.1%, 5.6% and 5.7% on 
accounts purchased from hew York Home Furniture Company, 
Inc. The cxhibits clearly indicate that the finance companies 
have not collected their accounts within a one year period 
as referred to as being "terms of collection” on accounts 
receivable. 


In its present stute the report omits a portion of 
the collections which are very material to the proper 
valuation of accounts receivable and contains several con- 
jectures made as to the relative value of the accounts with- 
out any research to substantiate the conclusions made. 


Mr. Meckler has made every effort, both in the expenditures of time and 
money, to reconstruct the accounts receivable although he received no co- 
operation from the insurance company. 


‘We believe that for the reasons explained in this report it was not 
possible to obtain an accurate dollar amount for accounts receivable at the 
date of the fire and that the only logical method of valuation was to use 
the "formula" outlined in the insurance policy. 
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EXHIBIT D 


SUMMARY ON ATTACHED "DELIVERED CONTRACTS'- 
NOT SHOWN IN BOOKS OR RECORDS 

NEW YORK HOME FURNITURE CO., INC. 

a a aed Mad hide 


NAME DATE OF SALE "TOTAL PRICE" 
Bracey April 14, 1962 | $ 320.04 
Brewster April 19, 1962 | 11.75 
Burford April 26, 1962 | 550.70 
Cheatum April 21, 1962 | 170.15 
Coley April 21, 1962 261.50 
Cooper April 21, 1962 | 326.55 
Freeman April 27, 1962 . 94.60 
Gay December 2, 1961 80.51 
Glenn April 20, 1962 342.07 
Greene January 31, 1962 | 46.90 
Narrison April 18, 1962 25.01 
Harrison April 5, 1962 i 51.05 
Head April 11, 1962 | 315.05 
Lee April 23, 1962 119.02 
Lewis April 26, 1962 71.00 
Lewis “Undetermined” | 71.05 
Lockhart April 21, 1962 | 45.19 
Mitchell "Undetermined" | 82.85 
McCrosky "Undetermined" 71.05 
Nicholas April 27, 1962 70.05 
Payne March 30, 1962 42.53 
Sanders "Undetermined" 65.30 
Steward "Undetermined" 47.30 
Vaughan .April 20, 1962 142.02 
Williams "Undetermined * 64.15 


TOTAL $3,487.39 


Supporting Contracts in separate folder 


EXHIBIT E 


COMPARISONS OF CONTRACTS ON HAND 
SNOWING TIME INVOLVED FROM "SALE DATE TO ENTRY" 


DATE OF SALE "NCR 2000" STAMPED ENTRY DATE 


October 25, 1961 
July 22, 1961 

May 18, 1961 
March’ 22, 1962 
March 23, 1962 
March 22, 1962 
December 3, 1960 
January 29, 1962 
January 27, 1962 
March 27, 1961 
October 14, 1961 
March 10, 1962 
May 22, 1961 

June 23, 1961 
November 23, 1960 
August 28, 1961 
March 28, 1962 
February 25, 1961 
May 20, 1961 
January 13, 1962 
September 25, 1961 
March 29, 1962 
July 8, 1961 

July 13, 1961 
October 21, 1961 


Supporting Contracts in separate folder 
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November 8, 1961 
August 4, 1961 
June 8, 1961 
April 6, 1962 
April 6, 1962 
April 6, 1962 
January 10, 1961 
February 1, 1962 
February 4, 1962 
April 11, 1961 
November 8, 1961 
April 12, 1962 
June 8, 1961 

July 12, 1961 
December 10, 1960 
September 15, 1961 
April 20, 1962 
March 8, 1961 
June 8, 1961 
February 1, 1962 
October 24, 1961 
April 20, 1962 
August 4, 1961 
August 4, 19612 
November 30, 1961 


EXUIBIT F 


Accounts Receivable As Of April 30, 1962 


(Cards and Contracts) 


Collections From April 30, 1962 Thru September 15, 1962 
Accounts Receivable As Of September 15, 1962 


Account Cards “only” As Of September 15, 1962 
(No Contracts) (Verified Balances) 


Total Collections Received During - 
Total Collections Received During - 
4/30/62 = 9/15/62 


Unknown" Accounts With Balances (Unverified)<« 


As Of September 15, 1962 


Total Collections Received During ~ 
4/30/62 - 9/15/62 


April 30, 1962 Thru September 15, 1962 (No Balances Known) 


$31,588.41 


3,516.19 


28,272.22 


$29,141.43 


6,437.42 


$ 5,923.91 


$ 358.29 


EXHIBIT G 


% 
DATE TOTAL SALES CARRYING CHARGE PERCENTAGE 


April, 1960 $38,416.66 $ 3,645.86 | 9.49 
WHay 51,116.94 4,923.31 | 9.63 
June 59,580.22 5,667.28 9.51 
‘July 41,983.04 4,019.10 | 9.57 
August $3,647.34 5,154.07 | 9.61 
September 37,514.83 3,592.16 9.58 
October 46,604.68 4,503.64 9.66 
64,129.34 6,084.58 9.49 

76,417.52 7,298.49 | 9.55 

22,170.77 2,073.61 9.35 

19,072.58 1,848.03 | 9.70 

24,415.54 2,860.46 | 11.72 

28,416.39 3,942.72 13.87 

26,284.10 3,736.29 14.21 

35,695.33 4,902.87 - 13.73 

28,413.13 3,839.43 | 13.51 

37,561.24 5,114.64 13.69 

17,835.53 1,935.48 | 10.85 

41,963.78 5,839.28 | 13.91 

73,143.51 9,297.06 12.71 

63,175.75 8,163.94 12.92 

32,309.12 3,558.02 11.02 

41,337.73 5,674.24 | 13.73 


20,521.86 2,560.11 11.61 
$981,324.92 $110,034.66 11.21% 


TOTAL ACCOUNTS RECEIVABLE 


DATE 


May 31, 1960 

June 30, 1960 
Jaly 31, 1960 
August 31, 1960 
September 30, 1960 
October 31, 1960 
November 30, 1960 
December 31, 1960 
January 31, 1961 
February 28,1961 
March 31, 1961 
April 30, 1961 
May 31, 1961 

June 3O, 1962 
July 31, 1961 
August 31, 1961 
September 30, 1961 
October 31, 1961 
November 30, 1960 
December 31, 1961 
January 31, 1962 
February 28, 1962 


AMOUNT 


$322,241.96 
350,307.52 
356,433.02 
379,692.00 
385,149.32 
396,463.81 
433,667.89 
481,925.57 
469,763.27 
450,509.54 
429,901.89 
432,972.32 
375,505.78 
380,763.54 
387,755.71 
229,366.21 
208,798.93 
150,676.53 
225,033.86 
250,371.17 
253,729.55 
246,993.06 


Mareh3Ty LER DOT 525 05.28 
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SCHEDULE # 


NEW YORK HOME FURNITURE CO. 
COLLECTIONS ON ACCOUNTS RECEIVABLE 


MAY_1,_1960 THROUGH APRIL 27, 1962 


MONTHLY 


COLLECTIONS ON -ACCOUNTS 


$26,087.84 
28,389.18 
28,145.02 
26,597.18 
29,907.93 
26,663.75 
25,645.81 
28,051.60 
24,149.92 
26,635.82 
26,720.90 
26,219.62 
23,434.46 
24,018.16 
22,787.39 
15,678.74 
9,652.45 
9,398.15 
7,690.89 
10,560.34 
10,467.48 
9,072.69 


5745 


eo ° 2 


PERCENTAGE 
OF COLLECTIONS’ 


INC, 


AMOUNT G44 


25,208.71 


173,773.47 
4,023.59 
36,840.32 
43,210.92 


_J/34 5543.53 


EXHIBIT I 


CALVERT CREDIT CORPORATION 
——— eee 


GROSS ACCOUNTS SGLD | MONTHLY COLLFCrIONS CN ACCOUNTS 
A eee 


August 31, 1961 $88,269.00,/ $ 4,486.94 September, 1961 
Rovesber 3, 1962 2,330.60 4,787.97 October, 1961] 
Roveaber 6, 1961 36,840.32 6,377.83 November, 1961 
November 14, 1961 3,654.18 4,328.65 December, 1961 
January 3, 1962 7,465.63 6,689.42 January, 1962 
oe ; 5,235.96 - February, 1962 
15, 1962 34,543.53 4 6,694.15 March, 1962 
15, 1962 2,439.45 7,202.10 April, 1962 
15, 1962 1,747.16 7,404.47 . May, 962 
. 6,957.23 June, 1962 
27, 1962 585.35 7,507.65 July, 1962 
27, 1952 963.45 6,296.16 August, 1962 
4,524.08 September, 1962 
4,932.98 October, 1962 
3,900.02 November, 1962 
2,532.49 December 31, 1962 


ACCOUNTS SOLD $178,838.67 


TOTAL COLLECTIONS $89,658.08 


Average Monthly Collection - 3.1% 


EXHIBIT J 


AMERICAN FINANCE CORPORATION OF VHEATON 
LE HEATON 


HONTHLY TOTAL ACCOUNTS RF-CEIVABLE MONTHLY COLLECTIONS ON ACCOUNTS RECEIVABLE 
en a ed 


$2,321.96 | February, 1962 
$37,756.12 2,470.03 | March, 1962 


: 35,286.09 2,132.49 | April, 1962 

il 30, 1962 31,540.28 2,147.54 May, 1962 
28,846.76 2,056.98 June, 1962 
26,789.78 2,074.45 July, 1962 
24,715.33 1,428.25 | August, 1962 

; 23,287.08 1,017.28 | September, 1962 

ptember 30, 1962 22,269.80 687.97 | October, 1962 

tober 31, 1962 21,061.32 927.75 November, 1962 

ember 30, 1962 20,133.57 820.46 December, 1962 

ember 31, 1962 19,294.28 


“ 


Average Monthly Collection 5.6% 
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EXHIBIT K 


AMERICAN ACCEPTANCE CORP, OF MD. (TAKOMA PARK) 


> MONTHLY TOTAL ACCOUNTS RECEIVABLE MONTHLY COLLECTIONS ON ACCOUNTS RECEIVABLE 
alana ane enna ees 


$5,263.00 February, 1962 

sebruary 28, 1962 399,353.00 2,591.11 March, 1962 
warch Sl, 1962 94,241.00 7,881.00 April, 1962 
ipril 30, 1962 86,360.00 5,765.00 May, 1962 
lay 31, 1962 80,595.00 4,324.16 June, 1562 
mne 30, 74,728.00 4,766.00 July, 1962 
uly 321, 1962 69,962.00 4,306.00 August, 1962 
Hugust 31, 1962 65,655.00 3,718.00 September, 1962 
Keptember 30, 1962 61,937.00 3,840.00 October, 1962 

tober 31, 1962 58,097.00 3,160.00 November, 1962 
ovember 30, 1962 54,936.00 2,316.00 Lecember, 1962 
ecember 31, 1962 52,620.00 


Average Monthly Collection - 5.7% 
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LEASE weg Ne ,| JCONDITIONAL SALES.CONTRAC., 
: . aa ve Reed Coneace Before ene 


NEW YORK HOME FURNITURE CO., Inc. 
1325 7th Street, N.V., Vashington, D. C. 
New Yerk Home Furniture Company, hereinafter referred to a2 the 
Vendor, hereby se and the undersigned purchaeer, hereinafter ro 
ferred to os the Vendee, hereby purchaeee for the TOTAL PRICE and 
@ubject to the terme hereinafter set forth, the foUewing property, 
Getivery and acceptance of which In good ender le acknowledged by 


RE ES © 
77 casi on On BEFORE DELIVERY 
fs attowance on travers | FT | 


~ ALLOWANCE OR TRADE-IN A 
o| 
e 


O1|8s 


THIS AGREEMENT, Made this ....-.--...day Of ---nananrenencnnnsconnne 2 ; 
York Home Furniture Company, Washington, D. C., herein termed the Vendor, and 
a. avsresng Herelnafces termed the Vendee: 


WITNESSETH: 
‘The ssid Vendor agrees to sell to the sald Vendee end the sald Veodce agrees to buy of the sald Veodor pon the conditions and sipulaions 


hereinafter mentioned, the above described articles for which the said Veadce agrees to pay the said Vendor the sum Of........ccsesssssescees 


Doers (8 .eecerecsosecesceneernneces ) wpoa ebe following terms, namely: $...-...cmave notation 
thereof and the balaoce of $. aecescsereecnneess AB Qual fnstallenents OF §......ccccmecrscereeessesenseraeesee 
cca! 08 Lndicated by the schedule of peymene herein, with Interese efter maturity at the bighese lege! 


eat whea due, the entire seeosioing balance shall et che option of the Veodor become immediacely due aad payable, ~~ 
jeecned @ waiver of any sudsequece defaulu Io: the event that it Gos 


THE SAID VENDEE STIPULATES AND AGREES that he will noc sell, losa, secrete, eocurober, of io cay maaner dispose of oF lose posses 
soe of said article(s) of remove same from his residence, and the said Veadee further stipulates and egrees that io the event he should ecll, losa, 
eccrete, encumber, of io any mancer dispose of oF lose possession of said article(s) of cemove tame (tom bis residcace, except es hercinafter set forch, 
@en che whole of the unpaid purchsse iprice, whetber due or oot, immedistely becomes due and payable, aod the Veodor shall have che right to 
fenmediacly proceed to the enforcement of sts Lea free sod discharged from toy of the Obligations of chis contract ia favoe of the Veadee or those 
dasaung vader bim. Ic is hereby sti; ted sod agreed thet the title to the ssid article(s) above described shall be and remain in che said Vendor 
wats the wopaid purchase price under this coatract shal] be paid ia full, aorwithstanding the delivery of possetsion thereof to the ssid Vendee. 

is further stipulated aod agsced chac the loss, injury o¢ destruction ja any manner whatsoever of said erticle(s) shall o08 release the Veodee from 
payeneots due berevoder, nor shall! eny reoewal of extention of time of payment oa ssid coatrect release the Veodee from this Agreement. 


TT tS FURTHER STIPULATED AND AGREED BY VENDEE thet io the eveat on of the ebove peymenrs shal! noe be made os end whee 
shall severally become due and payable, whether demend therefor be made or oot, or if for eny rcasoo the Veador shall deem the taid artide(s) 
danger of misuse of coohscsdioa, of io the event the Vendee shell break of violate eny of the cooditions impoted upon bim by this Agreement, 
agtats, employtes and representedives ese hereby irrevocably autborized by said Veodce to take and repossess said article(s) wherescever the tame 
be foued without the jastitution of any le; ings of without legal process therefor, end to that end the said Vendor, its egeats, employees 
representatives are hereby srrevocably authorized by Veodce to enter ¢ A digi of the Veadee sad to take possession of said above described. 
icle(s) without eng lege) proceedings of without legal process; aod jo event of eny such entry of the premises of Veadee by the Vendor, 
ages “t, empiozees, Joe cepreseatatives, the Vendce expressiy agrees eod covenaoc to save harmless the said Vendor, of ite agents, employees 
tod represcotasives from any action lor trespass of darnages incurred in conection with such got aod reposseuion, and the Veodor le expressly 
tuthorized by the Veadee to plead che foregoing agreement and coveneot of the Veodee as 4 relcase ia bar to any action for trespass or damages 
that may be brought of iasd~“ted by said Vendee, of any member of members of bis household os family as @ senilt of soy such entry and/or 
feposrcstios, : 

ST 1S FURTHER STIPULATED AND AGREED that ia the event the Vendor oo repossceses sald article(e) upon defeult of any payment 
eat account thertnl, of ocher conditions broken, ell payments theretofore made shall belong to and be recaioed by the Vendor on accovat es tent of 
Bire of said article(s), at the option of the Veodor; or the Vendor may sell eaid article(s) under such cooditions as Vendor may elect, and should 
the proceeds of such sale be insufficient to pay the balance of the: purchase price herein, together with all the expenses Incurred ia repoursiag, 
sepaniag, moting, ood eclliog said article(s), the Vendee expressly agiees to gay the emouat of such deficiency upon demand, 

THE SAID VENDEE PURTHER STIPULATES AND AGREES that all charges of purchases msde by eng member of hie boushold or 
faentty shall be charged to him of his accoust, aod ther be will pay for ame Ia sccordsnce with aod be bouod wich respect therena, by ali the above 
provisions, provided chat the rarms of peyaent may be modified 1a cootiderstloa of addidooe purchuce 


THE SAID VENDES FURTHER STIPULATES AND AGREES that all eubi ebases cad, added Agrees 
becnane e pact of the erigical Agrosment harela, tha whole so be wecuiley fot peymsat of aay pare als “~ neat 

‘The term Veodor chal] lacude gemoas of partied to whos this contract may be aulgced, and ell rights sod remedion hereunder we - 
Cumulative and oct alearnative, a 


IT IS FURTHER UNDERSTOOD AND AGREED thet 90 Agreement, ORAL OR WRITTEN, express or Implied, shall Urnit or qualify 
the exrme of thie Agreccnent which shall epply to che parties hereto ead bind them, thelr helzs, executors, administrerors, successors God amigos 
No waiver of jodulgeoce of say defaule: wich rerpect to say of tho wrme aad coadions of thie Agreement shail operate ad @ walver of gubsequest 


deleuls. Time is che etscnce of thls Agrremect . 
IN WITNESS WHEREOF, we hiro bereusto est our bands cad scale the doy end year above written, 


se eda eG ee teat Navid. Fi dhiccrceata wns (SRAL) 


Glgaed..... corsonemners (RPAL) 


a hn et alte i cnn et a 


Easy Credit Tens ; T"Diipoat 71660 
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NEW YORK HOME FURNITURE CO., INC. 


BEDDING - FLOOR COVERING - APPLIANCES 
JUVENILE FURNITURE - LAMPS and MIRRORS 
FAMOUS SLEEP PRODUCTS 


1325 7th Street, N. W. Washington 1 
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AETNA LIFE INSURANCE -COMPANY 


THO LETNA CASUALTY AND SURETY COMPANY 
THE STANDARD FIRE INSURANCE COMPANY 


RALPH G. SHINN, AGENT 
1700 K STREET. N. W. 
WASHINGTON 6, D. C. 


_afN*3O4-a) 


TRANCE AGENCY 
_ Washington 6, D. > 


1700 K Street, N. W 
MEtropoliten 83730 


FURNM gs 


N Y. [4oMe 


Bill Cullen , a: Jan. 9,1962 3 
PUD Washington, D. C. - si 
ROBER) 


i. Slane, CLERK 


F. H. Delaney b i ae 53 AK 398 
HO PUD Mult Line ee ae New York Furniture Co., Inc. 


Your memorandum Jan. 4 attached to our letter of Dec, 21, 1961 | 
wherein we asked for a copy of the inspection report stows the | 
Kname of the insured to be New York Home Furniture Co., Inc. In| 
other words, the vord, "Home? has been included, 


It is further noted that the Mosler safe bears a Class A under-| 
writers laboratory label and a 40% discount was allowed and, there- 
fore, you should review the inspection report, as it roints cut | 
the records are kept in the G.S, Allstate fireproof safe \hich | 
has an underwriters laboratory Class B jabel, 

| 
Furthermore, .there are some safe file cabinets on the premises, | 
Please investicate and then make absolutely sure that the accounts 
recejvable are sept within the :fosler chest. we believe that the 
chest might be small and, therefore, doubt if it would hold all! 
of the accounts receivable. 


AINA LIFE INSURANCE COMPANY 


-— 
INTER-OFFICE COMMUNICATION THE ACTNA CASUALTY AND SURKTY COMPANY 
i yy THE STANOARDO FIRE INSURANCE COMPANY 
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TO THE SUPERINTENDENT OF IN: 
The undevsigned hereby na. 
Policywriting Agent $ Bro! 
Ployee, Sign and Solicit [  Solic: 
following answers to the questions cor 


Ms UDpNeation for He 
Sy} Non-Residen 


1, Name and Status of Applicant — 
(Pleas 


Date of Birth (if individual) —. 


3, Residence Address (individual) 
4. If INDIVIDUAL, my principal ceeuna 

NOTE: Only individucls will de licensed as so 
5. If applicant is a partnershi; 


FULL NAME = Cr 


6. If applicant is a policywriting cogent, give name 
plicant’s District office, and who aas com spany 


prohibits signing by solicitor): -.......- Mazxy. 


7. If applicant desires broker's license in addition to polieywriting agent's 


Ttem No. 5 who will act under broxes’s license: 


10. Have you ever been charged with or ace’ 
the giving of worthless checks? (If so, giv 


sar class oF 


RL EE ORE hed case yece 
12, Have you ever been refused a license to act as an: 


pe Sur rem ay 


case We 


ANCE OF THE D.STR 


t3 


authority to s.3: 


OLUMBIA 
NSURANCE 


- | 
22 THE FIRE AND CASUALTY ACT 
sar Ending . 30, 19.63. 


ICT OF COLUMBIA: i 
te by X type of license desired); 
iis --Soiicitor Oo Aencp-colictice 3 Salaried ak Em- 


Were 
Pera wed 


a UND, 


as Cindi 
er a 


ms Silver. Sprii 


SIRTH | TITLE 


of employee oF person, if bai who actively functions throug=ap- 


ema. 


license, list names | 
f° 
---- 


7 
~~. 
2 


5 ae Shvceg nce nn4 


ee bessess eames cecccccccnns 


money transactions including, but not limited to, 
ched sheet.) ....No 


Los of insurance will you be 


Principally engaged? 


“MCE ugeNt, Sreker, solicitor, or company representative, or has a 


license to act as such ever been suspended or revexed by the Dezurtment of Insurance of the District of Columbia, or by 


any State Insurance Department? -JNO_....__. If so, give full particulars 


13. (a) Are you familiar with the insurance laws of 


you propose to scll?___Y¢Cs__ em slave sou Gve: 


th 


ever against the laws of the Distr 


15. Ia what business have ycu oven en 
16. If you are at present emplsyed 


capacity in which employed, and 


17. If you are at present employed othe 
paid or allowed either direczly or i 
18. Wili more than 25% of your co’ 
fay tae premiums, or on w 
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DEPARTMENT OF INSURANCE 
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DISTRICT OF COLUMBIA 
DEPARTMENT OF INSURANCE 
APPOINTMENT—FIRE AND CASUALTY 


To: The Superintendent of Insurance 
of the District of Columbia. 
The undersigned (aniinsurance company or policywriting agent) hereby appoints as its Policy- 
writing Agent Xx Salaried Company Employee —, Soliciting-Agent 
(NOTE: Solicitor’s appointment applies to an individual only). 


Ralph _G. Shinn... 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NEW YORK HOME FURNITURE COMPANY 
a corporation 


Appellant 
vs 
AETiWJA CASUALTY AND SURETY COMPANY 
and 
RALPH SHINN 


Appellees 


Appeal from the United States District Court For The 
District of Columbia 


; <ealYBurnita Shelton Matthews, Judge) 


BRIEF OF APPELLANT 


“ar! 5 DOD 
Of Counsel: 


BROWN, GENN AND BROWN EDWARD L. GENN 
Colorado Building Colorado Building 
Washington, D.C. Washington, D.C. 
Attorneysfor Appellant Attorney for Appellant 


STATEMENT OF THE QUESTIONS PRESENTED 

The questions presented by this appeal are as follows: 

1. Whether or not the accounts receivable | policy in 
this case was susceptible to at least two different constructions regarding 
the storing and handling of appellant's account receivable seeacs and if 
so, whether the most favorable construction would have afforded coverage 


to appellant; and as a consequence, whether the Court did not err in 


directing a verdict for both defendant-appellees, an insurance company 


and its agent, because the interpretation properly favored created issues 


| 
of fact; or because there were mixed questions of law and fact. 
| 


2. Whether or not the Trial Court erroneously directed a verdict 
where the Appellee Shinn, the agent of Appellee Aetna Casualty pnd Surety 
Co., may have been found by the jury to have known of how appellant con- 
ducted its business and stored and handled its records, both prior to writing 
the policy and thereafter; and where, with this awareness of Appellant's 
operation, he specifically instructed Appellant that its use of and handling 
of accounts would be and was "covered"; and whether a jury might find that 
the acts or failures to act committed, or the assurances or representations 


made by both appellees, were such as to preclude a directed verdict because 


| 
fact 4auestions existed regarding the doctrines of waiver, estoppel, and 


negligence. 
| 
| 
3. Whether or not the Court erred in refusing to admit into evidence 
one of appellee's documents, admitting an ambiguity in the policy involved. 
| 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NEW YORK HOME FURNITURE COMPANY 
a corporation 


Appellant 
vs 
AETNA CASUALTY AND SURETY COMPANY 
and 


RALPH SHINN 


Appellees 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under Title 28, U.S.C.A. §1291. The 
Trial Court, Judge Burnita Shelton Matthews, directed a verdict for both defendants, 


having granted the Motion orally made by both defendants on May 26, 1966, 


(J.A. 262). A verdict and judgment were entered that date (J.A. 26). Thereafter, 


on June 22, 1966, the appellant, New York Home Furniture Company, filed 


its Notice of Appeal (J.A. 1). 


STATEMENT OF THE CASE 


(a) Parties. | 

The parties to this proceeding include the Appellant, New York 
Home Furniture Company, a corporation. "New York Home" filed suit against 
| 


the appellees, Aetna Casualty and Surety Company and Ralph Shinn, in 


C. A. 3499-62, in the United States District Court for the District of Columbia. 


(b) Prior Proceedings. 


The original action was instituted not only against! Aetna Casualty 
| 
| 


and Surety Company ("Aetna") but also against Eagle Fire Company of New York. 

It claimed sums due from these two insurance companies inetns and Eagle) and 

from an insurance agent, Ralph Shinn, for recovery of proceeds for losses 

incurred in a fire which took place at New York Home's sipiiabas 1325 - 7th St., 
| 

N.W., Washington, D. C. between 10 p.m. and ll p.m. on April 27, 1962 

(J.A. 15, 16, 2-7). The original action sought recovery dnaee one policy 

insuring for losses on account of business interruption; and further , under a 

separate policy for losses of certain accounts receivable code (J.A. 2-7, 


Complaint). The business interruption aspect of this cause, which involved 
| 


Eagle Fire, as well as appellee Aetna and Shinn, was concluded after an 


arbitration proceeding; and the action proceeded inthis case on the remaining 

aspect then involved --- namely, the loss of certain accounts receivable 

records. During the course of the litigation, certain substantial creditors 

of New York Home (which, by this time had ceased doing business) either sought 

to intervene or attached proceeds in Aetna's hands relating to the business 

interruption aspect of the case; they participated in the distribution arising from 

Aetna's payment of business interruption proceeds into the Registry of the Court; 

their independent actions were consolidated with this cause and later severed 

when the accounts receivable aspect of the litigation proceeded to trial. (J.A. 24). 
Thus, briefly summarized, the course of litigation was this: 

New York Home instituted an original action against "Aetna", "Eagle Fire", 

and Shinn for business interruption loss and loss of accounts receivable, as a 

result of a fire in the evening of April 27, 1962; New York Home ceased doing active 

business during the course of the litigation; certain creditors of New York Home 

sought to intervene in the pending litigation or filed attachments against the 

insurance companies; the business interruption aspect of the litigation was settled 

and Eagle was relieved and released as a party; ultimately the consolidated 

cases, including an action by the creditors, were severed from this cause for 


the purpose of trial; the trial action of the accounts receivable case of New York 


Home proceeded against Aetna Casualty and Ralph Shinn, the insurance agent; it 


began in May of 1966; after three days of trial, and at the conclusion of New 
York Home's case, the ‘Court granted the motion of both defendants for a 


directed verdict and entered judgment in their behalf. (J.A. 15, 262). 


The directed verdict was entered on May 26, 1966, in favor of 
both defendants (J.A. 26). Appellant's Notice of Appeal was filed on June 22, 


1966 (J. A. 1). 


(c) Factual Statement. 


Since the trial court granted a motion for directed verdict and 


entered judgment accordingly, the Statement of the Case will be presented 
as the law requires it, namely, that evidence which the jury could have found 
from the testimony and exhibits. The jury could have found the following facts: 
The appellant, New York Home, was a corporation which ran a 
merchandising business, mostly consisting of what may be termed “retail 
credit business"; it was largely a family operation of parties named Meckler; 
its location was at 1325 - 7th Street, N.W., Washington, D. C.; it began 
operation in 1954 or 1955 (JA. 35, 36). The appellee Ralph Shinn wrote all 
of New York Home's insurance from its inception,including workman's compensation, 


| 
plate glass insurance, theft, fire, and all of the similar kinds of] insurance that 


would be typically obtained by a business in the District of Columbia (J.A. 36). 
Throughout the pertinent period the appellant, New York Home, was 

represented almost entirely by Milton Meckler (hereinafter called "“Meckler"), who 

was both the general manager and active participant in the New York Home busi- 

ness. The evidence shows that prior to November 17, 1961, the date of the 

policy in question, Appellee Shinn and Meckler had a discussion concerning 


the purchase by New York Home of an accounts receivable policy to cover its 


increasing accounts receivable business; at that time, it appeared that New York 


Home was not in a financial position to obtain such a policy and nothing was 
done; that thereafter, in mid-November of 1961 another discussion took place in 


which Shinn agreed to obtain an accounts receivable policy for New York Home 


which, it was understood,"covered" its operation (J.A. 37-43; 49-51). 


Mr. Meckler's testimony further reflects that New York Home relied 
upon and followed Mr. Shinn's advice; that prior to the time the policy involved 
in this cause was written in November of 1961, Mr. Shinn would visit the premises 
in reference to financing premiums of other insurance "during the evening" 

(J.A. 40, 117); that in the course of these evening visits, the accounts receivable 
records, used by the collectors and employees, were always "out in various 
individual's desks, and ‘in their bins" (J.A. 41); Mr. Meckler referred to Mr. Shinn's 
actual knowledge of the "operation" both before and after the policy was written; 

Mr. Shinn, he said, knew the "way we work our accounts"; and he knew at all 

times that a "substantial amount" of the accounts, "depending upon the time of 

the month", would be "left out" overnight on the "various people's desks and 

the girls' bins" (J.A. 44). 

There was testimony that both at the time the policy was written and 
thereafter, Mr. Shinn not only knew that a very significant number of the accounts 
receivable remained out ‘overnight at the end of the month, but he also knew that 
it was so "impractical to put them back" each night, that the business could not 
effectively operate on that basis (J.A. 29, 122). In sum, Mr. Shinn knew at the 
time the policy was written, and he knew thereafter, that a “substantial part" 
of the account receivable records were "constantly being used"; he knew this to 
be true particularly at the end of the month; and he knew that New York Home's 
personnel neither did in'fact, na, practically speaking could in fact, return 
the records to a safe in the evening. (J.A. 29, 122, 40-44). 


) 


| 
| 
There was further testimony regarding Aetna, showing that not 
only was the agent Mr. Shinn possessed of actual knowledge of these facts, 
but additionally Aetna itself knew in fact that a "substantial sigdhar of (accounts) 
receivable (were) kept in use, kept out daytime and nighttime and in the 


| 
morning" (J.A. 50); and that Aetna was actually informed of the fact that the 


amount of records left out overnight “would vary at times with the various 


phases of the month" (J.A. Sl). | 
| 
There is some dispute in the evidence regarding whether or not New 


York Home had two Remington Rand Safe Files at the time the policy was discussed 
just prior to its issuance; however the evidence is clear that at the time of the 
discussion with Mr. Shinn in mid-November of 1961, there was a Mosler safe on 
the premises which was used solely to hold jewelry and money and certain 
ledger books (J.A. 41); that it was "physically impossible" to keep all the 
accounts receivable records (consisting of cards and contracts) in the Mosler 
safe, and indeed none were ever kept there (J.A. 42, 44). | 
The policy application was prepared by Mr. Shinn GA. 167). 
New York Home neither filled out nor signed any documents to obtain it. 
(J.A. 167, 168). 
The policy was issued on November 17, 1961 by Aetna and counter- 
signed by Mr. Shinn, on the declarations page (J.A. 263-263c). | 


It will be noted that the original policy, plaintiff's exhibit lat 


| 
trial, is known as Aetna No. 53 AR 398; that it divides into two main parts -- 


Part 1, the Policy Provisions, which consists of three printed pages (J.A. 263 
| 


| 
263(a) and 263(c) and stamped "Ralph Shinn Agency"; between these is inserted 


Part 2, known as "Declarations", upon which is certain typewritten matter 
(J.A. 263(b). 

Part One (Policy Provisions) provides in "Coverage A" for 
"Loss Inside the Premises" (J.A. 263(a). It sets forth that Aetna pay certain 
sums for "loss of or damage to records of accounts receivable which are 
contained in the premises" (J.A. 263a). 


i 
It concludes by stating that the Declarations page was "...counter- 


signed....by a duly authorized agent of the Company" (J.A. 263c). 


The Declarations page referred to was countersigned by the man who 
made the application, by the "duly authorized agent" of Aetna --- appellee 
Shinn (J.A. 263b). 

That page (Part 2) provides for a $454,000.00 limit on accounts 
receivable; it states the location of the premises --- 1325 - 7th Street, N.W., 
Washington, D. C, (J.A. 263b). 

It also makes this provision in a pertinent part of the Declaration: 

"S(a) Each receptacle within which the records of accounts 

receivable are kept when not in use, is described as 


follows: Class "B", Mosler 1477-3-60, Class "A" 
Label, Underwriters. 


(b) At all times when the premises are not open for business, 


the Insured shall keep the records of accounts receivable 
in the receptacles described above, except while such 
records are in actual use or as stated in Coverage B". 


(J.A. 263b) (emphasis supplied) 
The policy’ was sent to New York Home; nothing occurred with 


reference to it until April 1962. 


Up to that time Mr. Meckler had not read the policy: on April ll, 


1962, it was brought to his attention by his bookkeeper that the payment 
| 
charges in the premium notice "seemed high" (J.A. 48): he took the policy out 
of the Mosler safe and read it "for the first time on that day" Gis 48); he 
“immediately phoned Mr. Shinn's office" (J.A. 48); he told him ibe : the reference 


in the policy to the Mosler safe as a receptacle for account receivable records 


was in error (J.A. 49, 263c); Mr. Meckler reminded Mr. Shinn that "you know 


| 
we don't use the Mosler safe for accounts receivable" because ' (it's) physically 
| 
| 
| 


not big enough" (J.A. 49), and Mr. Shinn "agreed that the policy was a mistake 


on the Mosler safe" (J.A. 49). | 


Mr. Meckler then testified as follows: 
| 

"I said the second thing, the most important thing for me, 
I don't u..derstand why you have a clause in there ora 
sentence that says, relating to accounts receivable, when 
not in use, or when in use and I said I don't know what it 
means and I definitely need some clarification. 


I said when you read the policy, I said, you are familiar 
with our operation and you have been here a number |of, 
more than a number of times, and you know my kusiness 
just as well as I know my own business and you know that 
a substantial amount of our accounts receivable areikept 
out and that it is impractical to put them back on any type 
of regular basis unless they are comnletely a dead issue 
or there is no use for it and that my personnel numbered at 
the time about eight to nine office personnel just handling 
credit cards alone, a substantial amount of cards in their 
work on various aspects of it and at various places,. be 
(J.A. 49) 


He reiterated the conversation of April ll, 1962 on cfoss 


examination: 


"IT said: "You know our operation. You have been here 
and you know that we cannot put our accounts receivable, at 
least the substantial part of them, back in the evening or 
whatever it might be, because they were constantly being 
used in our credit office, and I said you know that and it 
wouldn't even be practical for us to have an insurance 
policy on that basis unless we were covered and that is 
what I asked him." (J.A.122). 


In response, Mr. Shinn made clear that there was little question 
about it --- the existing practice of leaving out the records overnight was 
within the understanding, but Shinn would verify it with Aetna and if 
necessary a clarifying endorsement would be sent. (J.A. 50-51; 102, 
121-122). Specifically, Mr. Meckler testified as follows: 

"Mr. Shinn assured me that he felt that I was covered 

according: to what we had discussed and according to what 

he had told me and he would clarify things for me and to 

put my mind at ease he would call Mr. Valentine who was 

supposed to have been the underwriter for Aetna and he 


would call me right back. 


0) And\this conversation took place, Mr. Meckler, 
on April the llth? 


A That's correct. 

Q And he said that he would call you back? 
Yes, he did. 
Did he call you back? 


A Yes. 


Q All right. Will you tell us approximately what Mr. Shinn 
said to you and what you said to Mr. Shinn in that conversation? 


A Mr. Shinn said he had spoken to Mr. Valentine, the under- 
writer, and that they were entirely aware of my complete operation 
and entirely aware that a substantial amount of my accounts 


receivable are kept in use, kept out daytime and nighttime 

and in the morning. They were well aware of the situation 
after closing hours and this was at our company's discretion, 
as I stated, as to how we used our accounts receivable control 
and how we worked our system. He realized that it would 
vary at times and with various phases, of the month, and 

so on that there possibly would be many of them left out be- 
cause there was no written formula for it -- just exactly how 
we would have it, and Mr. Valentine, or whoever else was 

in charge there, had assured him that we had complete pro- 
tection according to the way he had made it up with me and 
according to the way he had written the policy and! following 
that they would, just to ease my mind, send an endorsement or 
a letter of some kind, just to put me at ease, and put init 
exactly what was just said to me on the phone." (J.A. 50-Sl). 


In spite of the foregoing no endorsement was sent by Aetna 
| 


or Shinn immediately following the conversations of April ll. 


To the misfortune of appellant, a serious fire took [place on the 


evening of April 27, 1962 between 10 and ll p.m.; as Mr. Meckler stated it, 


the fire "just about completely gutted the store and premises" (.A. 68). 


As a result,no business cculd be carried on at the location; 
| 


appellant's nearby warehouse was used for a time; efforts were made to 
collect accounts receivable; after some months it became appaent that 
| 
business could no longer limp along and all significant activity ceased in 
February 1964 with creditors then claiming as much as $120,000.00 in asserted dekts 


().A. o9~71). 
| 
The loss claimed for accounts receivable, unretrieved from the 
fire,and payable under the policy, was $295,674.01, reflected in the sworn 


proof of loss as filed; and supported by the accountant's records (Ptf. Ex. 


3 and 4; J.A. 265-265d; J.A. 266-266t, Testimony of Accountant Seymour 
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Abensohn J.A. 132-141). The insurance company had its own auditors review 
the claim; largely because they claimed that New York Home employed the 
wrong formula for valuation and they further claimed that certain additional 


accounts could be reconstructed, Aetna contended that the loss sustained 


by New York was not $295,000.00 but was instead “approximately $157,698.50, 


less deductions for the normal rate of bad debts" (J.A. 22, 23, Pre Trial Order). 

With reference to the promised endorsement from Aetna and Shinn, 
it has already been stated that up to the date of the fire on April 27, 1962, that 
endorsement was not forwarded. 

However, a few days later, specifically on May 1, 1962, according 
to the envelope in which it was mailed (}.A. 264), Mr. Shinn forwarded 
appellant an endorsement made retroactive to November 17, 1961, the date of 
issuance of the policy (J.A. 264, Exhibit 2, envelope; J.A. 263d, Exhibit 1B, 
endorsement). That endorsement, sent after the fire, attempted to amend 
paragraph Sa by referring to certain Remington Rand cabinets as receptacles 
for the records in lieu of the Mosler safe. 

It did not reflect either the understanding or conversation testified 
to by Mr. Meckler. (Ptf. Ex. 1B, J.A. 263d). 

That this endorsement --- prepared and sent, as it was, after the 
fire, but nonetheless made effective as of the policy issuance date of November 
17, 1961 --- did not correspond to the matters discussed, relating to storage 
of accounts receivable, at the time the policy was originally applied for, 


is fairly to be found not only in Mr. Meckler's testimony, but also in that 


ll 


of Mr. Shinn and Aetna's salaried underwriter, Mr. Valentine. 
Mr. Shinn,testifying as an adverse party, stated the following: 
that his earlier relationship with Aetna was evidenced by an agency agreement 
signed in 1948 and that that agreement was in effect at the time the policy at 
bar was written,and at the time of the fire in 1962; that Mr. Shinn was owner 
of the Ralph Shinn Agency with offices at 1700 K Street, Northwest, the same 
address as Aetna; that his insurance agency office was on the same floor as 
part of Aetna's offices; that Aetna paid his rent; that Aetna paid part of his 
telephone bill; that Aetna supplied his stationery; that he had authority to 
sign Aetna's checks up to $200.00; that he had authority to countersign Aetna 
policies; and that on account of this relationship with Aetna, his commissions 
scale was somewhat lower than other agents who were outside the building 
(J.A. 161, 164-167, 175-176, 177). 
The evidence also showed from the policy itself that Mr. Shinn 
was Aetna's "duly authorized agent" to countersign the policy,and that 
he did in fact countersign both the Declaration and the post-fire endorsement 
(J.A. 263b, 263d); it showed from Aetna's papers filed with the District of 


Columbia that Mr. Shinn was a "policy-writing" agent,with power not only to 


| 
collect and solicit but also to issue or write policies (Ptf. Ex. 16, J.A. 271, 


27lc, 27lb); and the testimony in this regard reflected the fact that Mr. Shinn 
not only wrote the application, countersigned the declaration, and was stated 
to be the duly authorized agent in the policy; it also showed that when the 


policy application was made, it was simply picked up by a mail boy as 
| 


inter-office mail (J.A.' 181-182); finally, the Exhibits show that the envelopes 

in which Shinn sent New York Home its insurance material were Aetna envelopes, 
with Aetna's letterhead,under which appeared the name "Ralph G. Shinn, 
Agent'(Ptf. Ex. 10A, J.A. 268; Ptf. Ex. 2, J.A. 264). 

It appears from Mr. Shinn's admissions in testimony that many of the 
facts testified to by Mr. Meckler are not in dispute: Mr. Shinn testified to the 
other kinds of policies that New York Home had obtained from him; (J.A. 16l- 
164); he admitted that New York "pretty much followed" what he advised and 
recommended regarding insurance (J.A. 205-206); he conceded that he had 
conversations with Meckler on April ll, 1962 (J.A. 169); he admitted that a 
subject of the conversation was "the phrasing of the policy" relating to 
“the need to keep accounts receivable in some form of receptacle at the 
conclusion of the day'(J.A. 169-170); he admitted that during that call Mr. 
Meckler had told him it would be "difficult to return all of the account cards 
to any kind of a safe file" (J.A. 182); he admitted that "...the problem, as I 
visualized was that .'.. there were cards on the desks that they were still 
working on that they didn't want to be put back in the safe at night" (J.A. 173- 
174); he observed ‘1@ "(had) been in the store lots of times.. ." (J.A. 174); 
he stated that this accounts receivable policy was a “relatively new" form 
of insurance to him, and that New York's policy was "(the) first one I had 


ever written" ([.A. 168); and he agreed that after the April conversation with Mr. 


Meckler, he communicated with Mr. Valentine salaried underwriter for. Aetna in 


eharge Of Cin form of insurance (J.A. 183). 


Mr. Shinn described the ensuing events in this form 


| 
| 
| 
| 
| 


"As I recall the conversation (Mr. Meckler) said, | 
‘Some of my people are working on these collections 

and they can't put all these cards back in the safe, 
every night.' And so he says -- asks -- ‘What do you 
think about that?', and I went up and talked to Valentine 
about it, and, as I recall, Valentine said while they are 


still working on them they are not complete." (emphasis 
added) (J.A. 172). 


In another portion of his testimony, relating to these discus sious, 


| 
he conceded that the following pre-trial statements made by him were "true". 


(J.A. 190) 


"...(Mr. Meckler) called me on April llth and was| reviewing 
some of the insurance policies that he had received which 
were renewals and he asked for an interpretation of Item 
5-B, the accounts receivable declaration and I told him I 
would talk to Valentine about it. The question was! whether 
or not he could leave some of the records out overnight 
while he was working on them. I went upstairs and talked to 
Valentine about this and this is from a letter I read to him 

at that time. 


Q Would you tell us what occurred? 


A I will read it from the letter. "I told him I would talk 
to the underwriter, Mr. Valentine, and call him back. 
Valentine said the question had come up before on another 
account and he interpreted the phrase “except while such 
papers and records are in actual use" to mean that the 
accounts receivable papers and records could be left 

out of the safe cabinets and safe until the current ientries 
were completed. This information was passed on ito Mr. 
Meckler the same date." (J. A. 184-185). 

| 
"Q... In other words, this letter which you wrote him 
on May 31, 1962, was all that you recall as to those 
discussions which took place with Mr. Meckler prior 
to the fire ? | 


A Yes. 


Q And you don't recall any other discussions that 
took place? 


A You mean in regards to accounts receivable loss? 
Q Yes. 
No, I can't. 
(J.A. 188) 
Q ..|..(Speaking) about the subject of what Mr. 
Meckler discussed with you as to whether it would 
be difficult to leave out these records, ..., (did) 


Meckler state to you it would be difficult? 


A He said it would be." 


kkk KRK 


Q And then you did call that to the attention of 
Mr. Valentine ? 


A Yes, that is true. 
Q And Mr. Valentine advised you that the papers and 
records could be left out of the safe cabinets and the safe 


until the current entries were completed? 


A That is the substance of the conversation as I remember 
it. 


Q And then you advised Mr. Meckler in view of your 
conversation with Mr. Valentine it would not be necessary 
to return these cards to the safe overnight? 


A I don't think I put it exactly that way. 


Q How did you put it as best you can recall? 


A As I recall, I told him that the records that were not 
complete could be left out until they were complete. 


Q And even if that involved leaving them out overnight? 


A Overnight, yes. 


fe) After the fire, Mr. Meckler asked you to |confirm 
this conversation in writing and you refused to do so? 


A Yes." (J.A. 189) 


| 
| 
Mr. Shinn further admitted that he not only had! been to the 


business "on numerous occasions prior to the fire" (J.A. 191); he agreed 
| 


that on those occasions he had observed the collectors "with a lot of cards", 
| 


out in the "front" making telephone calls on collections. (J.A. 192). 
| 


Mr. Shinn later found out he was not going to be supported by 
| 


the Company. | 
| 


He was pained to observe that, some time after the fire, Mr. 
Valentine apparently totally denied ever having any conversation with Mr. 
Shinn regarding New York Home Furniture Co. (J.A. 192). 

Mr. Shinn concluded his testimony, regarding the Valentine 
conversation and what was understood to be Aetna's requirdment for storage 
of records under the policy, with these words: 


(Mr. Shinn]: "As long as they were still working on them, 
they were covered. | 


Even though they were left out overnight? 


Yes. 


Q And you so advised Mr. Meckler prior tothe fire. 


A Yes." (J.A. 195-196) 


| 
Mr. Valentine, called as an adverse witness, testified that he 
was employed as an underwriter by Aetna (J.A. 207); he contended that the 


first time he even heard of New York Home was “after the fire loss occurred" 
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{7.A. 211); that he had no discussion at all with Mr. Shinn on April J; 
he testified that it was sometime after the fire he heard that Mr. Shinn 
referred to these conversations; he admitted however that at the time,Mr. 
Shinn contended that Mr. Valentine said"... it would be all right to leave 
out the records from receptacles after the premises were closed." (J.A. 215- 
216). 

A memorandum of Aetna dated May 8, 1962 was offered in evidence 


as Plaintiff's Exhibit 15 (J.A. 270). It reflected the opinion of the Aetna's 


Washington underwriting department ("PUD") that the words of the policy 


relating to "in use" were "ambiguous"(J.A. 270). The Trial Court sustained 
an objection to its admission, apparently on the grounds of the "hearsay" 
objection of counsel for Aetna that "what another department of the company 
says ... is hearsay". (J.A. 235) 
Evidence further showed that Aetna was aware of the small capacity 
of the Mosler safe; its own files show a memorandum dated January 9, 1962 
in which the following is addressed to the local office:"...Please investigate 
and make absolutely sure that the accounts receivable are kept within the 
Mosler chest. We believe the chest might be small and therefore doubt that 
it would hold all of the accounts receivable" (J.A. 236; Ptf. Ex. 14, J.A. 269). 
There was evidence of an inspection by Aetna and further evidence 
from Mr. Meckler, that Aetna's inspectors were fully informed of New York 


Home's practice in the storage of records "to every degree'(J.A. 108-109). 


There waS further evidence from Mr. Falck, Superintendent of 


| 
Aetna's underwriting that the "Branch Office has authority to issue the 


policy without Home Office approval in most cases." (J.A. 243) - 

The evidence of the plaintiff-appellant concluded. 

There was no suggestion in the defenses to the ohana, set 
forth in the Pre-trial Order, that there was the slightest suspicion as to 

| 

the cause or the nature of the fire. Aetna's defenses were based solely 
upon the policy terms (J.A. 15-26, Pre-trial Order) . | 
| 

The Trial Court, after hearing argument, granted the Motions for 
a Directed Verdict made by both defendants, ruling that"the plpint iff has 
shown no right to relief on its claim". (J.A. 262). | 

The Judgment on the directed verdict was entered the same day --- 
May 26, 1966 (J.A. 26). | 

Appellant's Notice of Appeal was thereafter eine filed. 


G.A. )). 


STATUTES INVOLVED 


D.C. Code, Title 35 


Chapter 3, Life Insurance: 


§35-302, Definitions: In chapters 3-8 of this Title, 


unless the context otherwise requires - .... 


"The term "general agent" in chapters 3-8 of this 
title shall include an individual, copartnership, or 
corporation authorized in writing by a company, 
association, or exchange to solicit risks and collect 
premiums, and/or issue policies in its behalf. 


The term "agent" chapters 3-8 of this title shall 
include an individual, copartnership, or corporation 
authorized in writing by a company, association, or 
exchange to solicit risks and collect premiums in its 
behalf. 


The term "solicitor" in chapters 3-8 of this title 
shall include any individuals authorized in writing 
by a duly-licensed agent to solicit risks and collect 
premiums in behalf of said agent." 


Chapter 13, Fire Insurance: 


§35-1303, Definitions: In this chapter, unless the 


context otherwise requires - ... 


"" Policy! writing agent" means any person who is 

not a salaried employee of a company, and whose 
residence or principal place of business is located 
in the District, and who is authorized in writing by 
any company authorized to transact business in the 
District to countersign policies and to solicit, nego- 
tiate, or effect contracts of insurance, surety, or 
indemnity for such company in the District. 


"Soliciting agent" means any person who is nota 
salaried employee of a company and whose residence 

or principal place of business is located in the District, 
and who is authorized by a company having authority 

to transact business in the District, or by a policy- 
writing jagent, to solicit in the District contracts of 
insurance, surety, or indemnity in behalf of such 
company or agent. 


"Broker" means any person who for a considera- 
tion acts or aids in any manner in the solicitation or 
negotiation on behalf of the assured of contracts of 
insurance, surety, or indemnity." 
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STATEMENT OF POINTS 


A. The Trial Court erred in directing a verdict in this cause, in that: 


1. It is a jury question whether or not the accounts 


receivable admittedly destroyed by fire in this cause 


| 
were, within the terms of a proper construction of the 

| 
insurance contract, in actual use at the time or their 


destruction and thereby "covered" by the policy in 
| 
question. | 


2. Itis a jury question,or at least a mixed question of 


| 
law and fact,as to the extent to which the records in this 
cause were in fact kept or stored in accordance with the 

| 
understanding of the parties and the intendment of the 

| 


contract. 


3. It is for the jury and not the Court to decide whether 
or not defendant-appellees sent appellant an erroneous 


endorsement after the fire, which did not reflect the true 


understanding regarding nighttime storage of accounts 


receivable records. 
| 


4. Itis a fact question whether the knowledge, either 


actual or imputed, which the defendant-appellees 


possessed at the time the policy was written regarding 
appellant's handling and storage of accounts receivable, 
estops or otherwise precludes appellees from asserting 


the defense of improper storage. 


5. It was at least for the jury to decide the effect of 


the agent's waiver of any alleged contractual provision 


regarding storage; and thus whether defendants either 


waived or are estopped to deny coverage in this cause 
for the records which were destroyed, on account of 
their acts of waiver, or their conduct,or representations 


or failure with respect thereto. 


6. It was for the jury to determine whether or not the 
Appellees were negligent in the initial procurement of 
the policy, or in their subsequent failure to indorse 
properly; and whether their actions or failure to act, 
or representations, were relied upon and were the 


proximate cause of the loss in this case. 


7. Itis a mixed question of fact and law whether or not 
the understanding of the parties was to procure a contract 
which was intended to cover a loss of the kind incurred 


in this cause; and whether or not such contract either 


did or should cover such loss. 


B. The Court erred in refusing to admit into evidence admissions 
by the defendants as to the ambiguity of the insurance contract and its 
meaning applied to Appellant's business; and committed other errors in 


ruling on evidence. 


SUMMARY OF ARGUMENT 


The ultimate thrust of the argument in this Brief is simply 


this: whether by way of interpretation of the insurance policy, or by way 


of the doctrines of estoppel, or waiver, or negligence --- there were 


| 
questions of fact, or at the very least, mixed questions of law and fact 
| 


in this case, which of necessity demanded decision by the jury rather than 


a directed verdict by the Court. 
| 


| 
Appellant urges these arguments in the sections ‘that follow: 


(1) the insurance policy, which even Appellees admitted was in force and 


| 
effect on the date of the fire, insured appellant New York Home Furniture 


against loss or damage of accounts receivable; its coverage was general 
| 
for all "loss inside the premises"; it extended coverage to cpllection 
expense and monies expended in constructing lost or damaged records; 
| 
its "declaration" provided that when the premises "are not open for 

business" the records of accounts receivable were to be kept in certain 


named receptacles "except while such records are in actual use ..."; 
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(2) that the general insuring agreement, therefore, plainly provided by 
its very terms that "coverage" pertained to all accounts receivable 
"inside the premises"; (3) that the loss at bar was indeed “inside the 
premises” --- at the very location provided for; (4) that the clause 
relating to times when the premises were not open for business (which is 
the operative time of the loss at bar) is susceptible to at least two inter- 
pretations; (5) that if the clause or policy was intended to mean that no 
records should be kept out from the named receptacles overnight, it would 
have so stated by simply excluding the "except" clause; if the clause 
precluded the kind of overnight handling of records involved in this case, 
it would not have expressly allowed an exception applicable to those 
records "in actual use", when the premises was actually closed for 
business. 

In sum, appellant urges that the "Declaration" is at least 
ambiguous. It may refer to the leaving out of records then in use during the 


day,within the usual business practice of the business or,--- as the 


insurance company has urged --- it may allow New York to work on the 


"books" after usual: business hours. It is urged in the Argument that even 
though appellant's interpretation is the most likely and probable, either 
construction may be considered reasonable for the purposes of the appeal. 
It is then stressed that whether this clause be deemed a condition or not, 
whether it be analogous to an exclusion or not;. whether as a consequence, 


it is to be strictly construed against the insurer or not --- there can be no 
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doubt that Appellant, the insured, is entitled to receive the most favorable 


construction, when, as here, more than one reasonable interpretation may apply 


to the very terms of the policy as written. | 
| 


The primary argument concludes with the point that the estoppel 
| 


| 
or waiver or negligence in the case at bar present plain fact questions, or at 
least mixed questions of law and fact which preclude a directed verdict. Both 
| 


the agent, Mr. Shinn, and Aetna actually knew about Appellant's method of 
| 


operation and its storing and handling of records; Shinn had been there frequently; 


apart from Shinn's knowledge being imputed to Aetna, even Aetna's own inspectors 
were informed as to how records were handled and stored. |Mr. Shinn assured the 
Appellant that its handling of the records would be covered.; When the policy 
was examined by Appellant's manager, Mr. Meckler, and Meckler questioned 

Mr. Shinn to obtain from him a clarification of the Declaration clause referring 
to records "in use," Meckler was assured by Mr. Shinn, who in turn verified 
the point with Aetna's salaried employees, that New York Home's practice in 


handling and storing the records was within the intended meaning of the policy; 


and an endorsement confirming the fact explicitly was to be| sent. An endorse- 


ment was in fact sent --- but it was sent after the fire. I[t did not reflect 


| 

the understanding with Mr. Meckler. It is urged in the sections that follow 
| 

that Mr. Shinn's authority,as reflected in his position as a! “policy-writing 


| 

| 
agent," in his status as Aetna's authorized countersigning agent, and in his 
relationship with Aetna, was such that his knowledge was at! least Aetna's 
knowledge. And Mr. Shinn's knowledge presented fact questions on the issues 


of estoppel, waiver, and joint and several negligence. 
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It is urged, therefore, the direction of a verdict in favor of both 
defendants by the Court was error: error, because the contract precluded it 
with its attendant mixed questions of law and fact; error, because estoppel 
involved factual resolutions; error because waiver is at least a mixed question 
of fact and law; error because negligence here, no less than in most cases, 


called for the fact-finding function of the jury. 


ARGUMENT 


THE TRIAL COURT ERRED IN DIRECTING A VERDICT 
IN THIS CAUSE WHERE IT APPEARS THAT THE CON- 
TRACTUAL PROVISION INVOLVED WAS AT LEAST 
AMBIGUOUS, AND FAVORABLY CONSTRUED FOR THE 
APPELLANT NEW YORK HOME, WOULD HAVE COVERED 
THE LOSS INVOLVED. 


The undisputed facts of this case show that at the time of the 
fire involved on April 27, 1962, there was in full force and effect, at the very 


least, a written policy which is accounts receivable policy No. 53AR398, set 


forth and reproduced iin the record (J.A. 263-263c; Plf's Exhibit 1 and 1A). 


It is undisputed that after the fire, the Defendant Aetna sent an 


endorsement to this policy (Plf. Ex. 1B and 2, J.A. 263d and J.A. 264). 


An examination of the policy itself shows that it is divided into two 


parts: Part 1 relates to "Policy Provisions," it consists at cover sheet and 
pages 1 and 2 of the policy (J.A. 263, 263a, 263c). Part 2, is the Declarations 
page and it is inserted in the fold between pages 1 and 2 lof Part 1 (J.A. 263b), 
The later endorsement amending paragraph 5, was retroactively dated to the 
issuance date, and it was sent by Mr. Shinn on May 1, 1962, some four days 
after the fire in an envelope admitted into evidence at the trial. (J.A. 263d, 


Plf. Ex. 2, J.A. 264). 


We also observe, that, as issued, the Policy Provision of the insur- 


ance contract under the main "Insuring Agreements" provides for two types of 

"coverage" --- "Coverage A - Loss Inside the Premises;" and "Coverage B - Loss 
| 

Outside the Premises." (J.A. 263a). | 


It is undisputed that the loss in this case occurred precisely at and 
inside the premises of the insured. | 

Thus "Coverage A" applied. 

The subparagraphs of that "Coverage" relate to the kinds or types 
of monetary loss which were, or are, encompassed within the policy on account 
of "loss of or damage to records of accounts receivable which are contained in 


the premises." (Coverage A (a); J.A. 263a) (emphasis added). 


| 
The Declarations page denotes the premises (1325 - 7th Street, N.W.); 


the limit of insurance ($454,000); and other provisions. 
The significant paragraphs to this appeal are paragraphs 5a and 5b: 


They read as follows: 


"5. (a) Each receptacle, within which the records of accounts receivable are 
kept when not in use, is described as follows: 


Kind ' Name of Maker "Class" or Hour Name of Issuer 
Mosler Exposure of Label of Label 


Class "B" 1477-3-60 Class "A" "Underwriters" 
(b) At all times when the premises are not open for business, the Insured shall 
keep the records of accounts receivable in the receptacles described above, 


except while such records are in actual use or as stated in Coverage B." 


This then is the policy --- as written --- on the date of the fire 
April 27, 1962. 
It is undisputed that at the time of the fire, the records representing 


the loss claimed were not in the Mosler safe referred to in the "Declarations" of 


the policy. It is undisputed that the fire took place between 10 p.m. and 


11 p.m. when the business was closed to customers. 

Does that mean that Appellant may not --- as a matter of law --- 
sustain its claim? 

Does Section Sb of the Declaration, relating to storage of accounts 
at the time here involved, preclude this claim as a matter of law? 

We begin our consideration with certain fundamental principles of 
contractual construction, particularly applicable to the interpretation of insurance 
contracts. That Appellees would concede these principles of interpretation; that 


these principles admit of no dispute is beside the point. They form the inter- 


| 
pretational guide of the language used. They thereby activate the attitudes; 
they are the litmus through which the language must pass. | 


Those principles are plain; they have been stated repeatedly in our 
| 


| 
(1) "... the general rule applicable in the inter- 


pretation of an insurance policy is that, if | 
its language is reasonably open to two cont 
structions, the one most favorable to the insured 
will be adopted. " | 


See: _Pennsylvania Indemnity Fire Corp. v. |Aldridge, 
73 App.D.C. 161, 162, 117 F.2d 774 (1941) 


If there is any ambiguity, any "fair doubt"|as to 
a meaning in the policy, it must be seo vaa 
against the insurer. 
See: Smith v. Indemnity Ins. Co. of North! America, 
115 U.S. App.D.C, 295, 298, 318 F.2d 266, cert. 

den. 375 U.S. 904 (1963) and cases cited.| 


"It is the duty of the insurer to spell out in the 
plainest tere any exclusionary or delimiting policy 
provisions.” 

See: LOffler v. Boston Ins. Co. (D.C.Ct.App. 1956) 
120 A.2d 691, 693; Holt v. George Washington Life 
Ins. Co. (D.C.Ct.App. 1956) 123 A.2d 619), 621-622. 


| 
| 
These rules of construction are not arbitrary. As this Court has noted, 
| 
"(the) rule that a real ambiguity in an insurance policy is to be construed against 
the company is not a rule of convenience or a mere technidality of legalists. It 
| 
is based upon sound public policy. Insurance contracts are written in the com- 
panies. Those companies are equipped with able counsel and other experts in 
the field, not only in their separate organizations but in their national associations. 
From their point of view, there is not the slighest reason why the terms of a con- 


*ract should not be crystal clear." See: Hayes v. Home Life Insurance Co., 


83 U.S.App.D.C. 110, 112, 168 F.2d 152 (1948). 
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Our questions of construction, in the light of these principles are 
these: (a) are there "two constructions" that can be placed on the provisions 
of the policy at bar; as it relates to the storage of accounts receivable? (b) is 
there a "fair doubt" as to its meaning? (c) has the insurance company spelled 
out in the "plainest terms any exclusionary or delimiting provisions?" 

We have: observed that coverage --- the "coverage" provision --- 
relates to "Loss Inside the Premises" (J.A. 263a). The loss at bar was indeed 
"inside the premises." This, then, is not a case where the item insured was 
at a location other than the usual premises. The "Coverage" provision in Part 
One surely does not bar the claim on the undisputed evidence. 

But the appellees urged below that section 5 of the Declaration --- 
Part Two of the policy --- precludes recovery. 


We recall that Sec. 5b states this: 


"At_all times when the premises are not open for business, 


the insured shall keep the records of accounts receivables 
in the receptacles described above, except while such 
records are in actual use....." (J.A. 263(b)). 


If this insurance policy intended --- unambiguously, and with 
"crystal clear" intent --- what Aetna urged, and Mr. Valentine testified to, 
namely, to require the account records to be kept in the named receptacles when 
the business was closed, it should have so stated "in the plainest terms." 

All that had to be done to make that intent clear was to exclude, 
eliminate,or excise the "except" clause. Or indeed, even more clearly, to 


exclude, eliminate, or excise all of paragraph 5b. 
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The policy however actually contemplated the use of records when the 


premises was not open for business. It said it. It cannot be written out of the 


policy as the Court seemed to do (J.A. 262). | 


The question is this: does that phrase relating! to"use,'‘mean one, and 
| 


| 
only one thing --- an actual poring over the records at the time of the fire? 
| 


Of course not. 


For if this were the case, then the opening clause of Section 5b is 


utterly meaningless and useless. 


The point can best be shown by hypothetically excising all of Section 
| 


| 
Sb. If we do that, what are we left with? We are left with Section 5a. And 


Section Sa expressly states that the records must be in the receptacles, "when 


not in use." | 


If Sb, relating as it does specifically to times when the business is 
| 


not open, requires that someone be huddled over the records at the time of the 
| 
fire in order for them properly to be out of the receptacles land covered under 


the policy --- it adds nothing to that provision already note d_in Section 5a. 
| 
Section Sa specifically states that “when NOT in use," the records shall 


be kept in certain receptacles. It makes no reference to whether the business 


| 
| 
is open or closed. . 


If the trial court's view is sustained, Section Sb simply overlaps, 


I 
repeats, restates and reiterates what Section 5a has already said --- namely, that 


| 
unless the records are then being used at the time of the fire, they must be in 


| 
the receptacles. | 
| 


"Actual use"under 5b, in the sense of an individual then employing the records at 
the time of the fire;must therefore have a different meaning if we are to give 
reasonable effect to all of the provisions of the policy. 

We have seen that Section 5b of the Declaration specifically directs 
its attention to times when the premises are not open for business. 

Are we to writethat provision out of the policy. Is it just a duplica- 
tion of Section 5a? Section 5a is an all-inclusive delimiting provision relating 
to all times when the records are NOT in "use." 

If Section 5b is to mean anything, in the light of Section 5a, it 
must mean that the term "use," in that clause,has a significance which it does 
not have in Section Sa. 

After-hours “use" includes precisely what was involved at bar --- the 
overnight leaving out of such records as were being "worked on" within the con- 
text of the business. 

Certainly, this is a reasonable interpretation. 


Let us bear in mind that the Coverage section (Part 1) is itself all- 


inclusive. All receivables “inside the premises" are insured (J.A. 263a). These 


receivables at bar were within that coverage --- they were inside the premises. 
This is not a case where "Coverage" is being extended. 
It is not a case where, by interpretation, items or articles expressly 
excluded from the precise terms of "coverage" are sought to be included. 
No "exclusion," as defined by the policy, is sought to be added. 


This is not a case involving any new, or added, or extended coverage. 


It is a case, however, where a delimiting condition in a declaration 
is, at the very least, ambiguous. 
What and when is a record "in use" after business hours? "Use", it 


has been said, has two meanings: it may refer to a single instance or it may 


import the idea of "customary practice, a duration in time.) See: Connecticut 
Fire Ins. Co. v. Reliance Ins. Co. (D.C. Kan 1962) 208 F.Supp. 20, 25. 
In sum, a fair reading of the contract --- and no more --- shows 


af 


the ambiguity. 


Appellant has observed that New York Home's interpretation is surely 
the most reasonable one. It is the one, and only interpretation that gives full 


effect to the entire paragraph of the Declaration. Surely therefore, by the very 


policy terms, Appellant had the right to keep out overnight|those records which 
| 


within business practice, were being worked upon and therefore were "in use." 
At the very least there is an ambiguity. 
| 


In other situations, the courts have noted ambiguities under contracts 
| 
and policies, which, it is fair to say, are surely no more |"doubtful" than those 

at bar, and seemingly even less so. See: Buchanan v. Massachusetts Protective 


Assn., 223 F.2d 609, 96 U.S.App.D.C 144 cert. den. 350) U.S. 833. Love v. 


American Casualty Co., J13 U.S.App.D.C. 195, 306 F.2d 802; Smith v. Indemnity 


Ins. Co. of North America, 115 U.S.App.D.C. 295, 318 Fl2d 266, cert. den. 


375 U.S. 904; Langden v. Maryland Casualty Co. (D.C. Cir. 1966) 357 F.2d 819; 
| 


1/ Even the local office of Aetna considered the phrase "in use” as an 
ambiguous term; this fact is reflected in the document prepared by Aetna 
wrongly excluded as evidence by the Court (Plf. Ex. 15, JsA. 270) 

| 
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See also: Johnson v. Maryland Casualty Co. 125 F.2d 337 (1942); 


Rice Oil Co. v. Atlas Assurance Co. 102 F.2d 561 (C.A. 9); Union Insurance 
Soc. of Canton v._William Gluckin & Co., 353 F.2d 946 (C.A. 2, 1965). 

In Loffler v. Boston Insurance Co. 120 A.2d 691 (D.C. Ct. App. 1956), 
the District of Columbia Court of Appeals, had before it a question of payment of 
automobile medical benefits when the auto was "being used by the named insured 
or with his permission." The car was given to the insured's son who then let 
his "date" drive it.:| The court construed the term "used" broadly,looking to the 
permission granted the son. The court noted that if the insurance company meant 
"operated," by the term “used", it should have said so. See also: Connecticut 
Fire Ins. Co. v. Reliance Ins. Co. 208 F.Supp. 20, 25. 

But, for the purpose of thisappeal, let us set the cases aside; let 
us grant that a contrary interpretation could also be made. 

The question is simply whether there is a "fair doubt" --- a reason- 
able "ambiguity" --- a failure by the insurance company to spell out its delimiting 
declaration "in the plainest terms." 

Appellant has shown that doubt, that ambiguity, that lack of clarity. 

Having done so, Appellant has the right to call upon the principles 
alluded to at the outset of this Argument (Brief pp. 28-29 ): (a) there are at 
least two constructions of the clause in question; New York Home is entitled to 
that construction most favorable to it. See: Pennsylvania Indemnity Fire Corp. 
v. Aldridge, 73 App.D.C. 161, 162, 117 F.2d 774 (1941). (b) a fair doubt exists 


as to the meaning of the clauses involved at bar; a strict construction resolving 
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the ambiguity against appellees is demanded. See: Smith) v. Indemnity Ins. Co. 
| 


of North America, 115 U.S.App.D.C. 295, 318 F.2d 266, cert. den. 375 U.S. 904; 
| 
| 

(c) the policy could have eliminated either the entire "excépt" clause in paragraph 


5b, or the entire provision Of 5b if it was intended that, at all times, night or day, 
the records not in "use" must be returned to the receptacles; section Sa so states; 


| 
but the company did not do so; it did not delimit the declaration "in the plainest 
| 


terms." It did not make clear what "use" meant within Section 5b when read with 


Section 5a. Its construction is therefore neither the sole construction, nor the 
| 


favored one. See: Loffler v. Boston Insurance Co., 120 A.2d 691 (D.C.Ct.App. 


1956). 


In Hayes v. Home Life Insurance Co., 83 U.SiApp.D.C. 110, 112, 


168 F.2d 152 (1948), our court set the real test. Let the insurance policy be 


"crystal clear." 
| 
| 


This policy does not meet that test. | 


The trial court, having ignored application of the principles propounded 


| 
here, erroneously directed a verdict. 
| 
| 


| 

II. QUESTIONS OF FACT EXIST ON THE 
ISSUES OF ESTOPPEL, WAIVER; AND 
NEGLIGENCE WHICH PRECLUDE A 
DIRECTED VERDICT 


There is one, and only one, basis on which the verdict below could 


be sustained, even if we assume, contrary to Appellant's position just urged, 


that the policy Declaration (Part 2) precludes the leaving out of accounts 


reecivable records overnight: There must be no admissible evidence to create 


a question of fact on the issues of waiver, estoppel or negligence; there must 


be no reasonable inferences the jury could draw from the facts, circumstances or 
exhibits which in turn create an issue of fact on these questions of waiver, 
estoppel and negligence. On this appeal, Appellant's obligation to this Court is 
no more than this --- to show the factual question either in the direct evidence 
or in the inferences which are found in the interstices of that evidence. See: 
Shewmaker v. Capitol Transit Co., 79 U.S.App.D.C. 102, 143 F.2d 142. 

This section will show those facts. 

It will be noted that Appellant has extensively explored the facts in 
the detailed Statement of the Case, to which reference may be made (Appellant's 
Brief, supra., pp. 2-17). 

Operative facts for which there was testimony or exhibits (and indeed, 
in many cases, which were disputed by Mr. Shinn or Aetna at all) are these: 

At the time that the policy in question was written, Ralph Shinn was the "policy 
writing agent" for Aetna; he countersigned the policy; the policy states he is 
Aetna's "authorized agent”; he countersigned the Aetna endorsement; his offices 
were within the same building as Aetna and indeed, on the same floor; Aetna 
paid his rent and telephone; the stationery he used in this case was mailed to 
New York Home on Aetna's letterhead envelopes, showing "Ralph G. Shinn," as 
agent; that he had authority to settle Aetna's claim up to $200.00; he was in 


fact, the sole agent of Aetna in this cause (J.A. 263-263d, 264, 268, 271a, 271b, 
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271c, 161, 164-167, 175-176, 177). 


Not only this, but more. The "more" was Mr. | Shinn's representations 


and his knowledge. Any reasonable jury could have found lor inferred the following 
additional facts: Mr. Shinn had been supplying New York Home with various 
insurance for a number of years; he was their advisor, a man in whom they had 
confidence; he knew the operation; he knew the manner of using, keeping, filing 
and storing of the accounts receivable; he knew that operation and practice before 
the policy was issued in November of 1961; he knew that at certain times of the 
month, large portions of the records were kept out overnight; he knew the Mosler 

| 
safe could not hold the accounts receivable records; he knéw that it was so 
impractical from the business viewpoint, to return the records to enclosed recepta- 
cles each night, that a policy which required that it be bees was of no value 
to New York Home; he had seen “lots of cards" on the desks; and with this know- 


ledge he undertook to obtain and assured Meckler he would] obtain, an accounts 


receivable policy which "covered" New York Home's operation; he even prepared 


the application (J.A. 161-164, 205-206, 169-170, 182, 173+174, 40, 117, 41-42, 


44, 29, 122, 50-51, 167-168). 


Not only this but more. | 


Any reasonable jury could have plainly found or inferred still more 
facts, particularly because Mr. Shinn largely admitted them; he admitted to a 
conversation with Meckler on April 11, 1962; he admitted that at least a portion 
of that discussion dealt with the leaving out of accounts cabatvapie records; he 


admitted to talking with Aetna's salaried underwriter Mr. Valentine; he transmitted 
| 
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the opinion to Mr. Meckler that the records could indeed be left out; the jury 
could have found from the individual or combined testimony of Mr. Meckler and 
Mr. Shinn and the reasonable inferences in the case, that the then-existing 
practice was approved both by Aetna and Shinn; that Aetna actually knew what 
Shinn knew, and not merely by imputation; that Aetna was fully informed by its 
inspectors and by Mr. Shinn of the procedures for storage and handling of records; 
that New York was indeed “covered; that it did not have to change its existing 
practice; that it could leave out at night what might be considered records being 
used or worked on in the usual business practice; that the appellees both knew 
of and approved the practice; that New York relied upon the assurances; and that 
its loss was directly and proximately traceable to the appellees' assurances and 
actions (J.A. 49-51, 122, 102, 169-170, 173-174, 172, 184-185, 188-192, 195- 
196, 215-263, 108-109). 


The questior is; do these facts make out a "jury case"? 


The trial’ court thought they did not (J.A. 262). 


The trial court erred. 

It is not fruitfi.l to this appeal to prolong an examination of the 
differences between the doctrines of estoppel and waiver. It is clear that courts 
often confuse them; or use the terms interchangeably; or call one the other. It 
is of no moment to this appeal, because the question here is whether under any_ 
applicable doctrine there is sufficient evidence to command a decision by the 
jury, rather than by direction of the Court. 


Appellant suggests instead that we focus our attention on Mr. Shinn's 


| 
apparent authority; on Aetna's grant of authority; on the provisions in the 


insurance policy relating to waiver or estoppel; and finally upon analogous case 
law. 
Putting to one side all of the individual factors! alluded to, which, take 
together, do indeed create apparent authority in Mr. Shinn to waive policy provis- 
ions (payment of rent, phone, stationery, close relationship, etc.), one is force- 


fully struck by the fact that both the policy itself and the post-fire endorsement 


specifically state that Mr. Shinn, as countersignatory, is Aetna's “authorized 
agent" (J.A. 263c, 263d). | 


| 
And Aetna expressly went further. Aetna represented to the District 
of Columbia that Mr. Shinn was authorized to be Aetna's "policy-writing agent" 
| 
(Plf. Ex. 16, J.A. 271b) 


It is perhaps instructive in this regard to examine the District of 
Columbia Code relating to the locally defined rules regarding the authority of 
certain insurance agents. | 

In the Section of the Code pertaining to life insurance, certain 
definitions of types of "agents" appear. (See: D.C. Code) Title 35-302 set forth 
in this Brief, supra. p. 18-19). A general agent is rather plainly distinguished 
from a solicitor by his authority not only to solicit but also to issue policies. 


| 
(See: Definitions supra. this Brief, p. 19). In the area of| fire insurance, it 


seems clear that a similar distinction exists between a "policy-writing agent" and 


| 
a "soliciting agent." (See: D.C. Code Title 35, Section 1303, this Brief, 


Supra. p. 19). Like the "general agent" in life insurance, the “policy-writing 
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2 
agent” of casualty insurance is not merely a solicitor of risks and collector of 


premiums; he may also "countersign” "negotiate "and "effect" insurance contracts 
(D.C. Code, Title 35-1303, this Brief, p. 19). 

In Resnick v. Wolf and Cohen, 49 A.2d 809, the then Municipal Court 
of Appeals considered precisely the difference between a general and soliciting 
agent. The difference, it found, is reflected in the definitions section alluded to 
above. Even absent a statute,a general agent (who is analogous to a "policy- 
writing agent” in casualty insurance) can accept risks. and renew or issue policies, 
whereas the solicitor merely procures applications, collects premiums and delivers 
policies(49 A.2d at 811). Resnick depended on whether a solicitor, one Feldman, 
was authorized to enter into an oral contract of insurance. The court observed 
that it was settled law "That a general agent (has) authority to bind the insurer 
by an oral contract of insurance (citations omitted)" (p. 810-811). Thus, the 
question turned on whether there was any evidence from which Feldman could be 
found to be such an agent which would bind the insurance company. There was 
simply no apparent or express authority found in Resnick, because all of the 
evidence showed that Feldman could do no more than solicit (p. 811). But it 
is that precise authority at bar, which is to be found in Aetna's policies and in 
the authorization Aetna filed with the Superintendent ,that was the missing factor 
in Resnick (J.A. 263a, 263d, 271-271b). Mr. Shinn could do far more than 
Feldman; he not only was expressly authorized to be "the authorized agent,” he 
could “countersign,” “negotiate” and even “effect” policies (D.C. Code Title 
35-1303). If he could do this, he could even orally bind Aetna. See: Resnick 
v. Wolf and Cohen, supra. pp. 810-811 and authorities cited. 
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And if he could orally bind, he couid orally waive. 
| 

Certainly, the more analogous case authority has found that power 
| 


to waive; it has observed it,and ruled on it in cases not nearly so plain on 


the facts as the one at bar. See e.g.: _Miller v. Monticello Insurance Co., 
| 
| 
361 S.W.2d 496, 498-499, 50 Tenn.App. 363; General Insurance’ Co. v. Western 
| 


Fire and Casualty Co., (C.A. 5) 241 F.2d 289, 293, 294, cert.) den. 354 U.S. 


| 
909; Whitmire v. Canal Insurance Co., 102 Ga.App. 611, 117 9.E.2d 348, 351- 
352; Franklin National Ins. Co. of New York v. Hibbitt, (Ky.) 64 S.W.2d 648. 
See also those authorities which have found authority to waive iron safe clauses" 
from the knowledge of the agent, in instances of far less apparent or ostensible 
authority than at bar: Continental Insurance Company v. Thrush, (Miss.) 78 So. 2d 


344, 348; Annotation, Waiver of or Estoppel to Assert Iron Safe Clauses, 33 


A.L.R. 2d 615, 632, 648-654. 


| 
| 
It is quite clear that in the court below Aetna's reliance ultimately 


rested upon the non-waiver provision in the policy. 
| 


Paragraph 11, upon which all of Aetna's defense in this regard 


appeared to focus, provides as follows: 
"11, Changes - Notice to any agent or knowledge | 
possessed by any agent or by any other person shall 
not effect a waiver or a change in any part of this | 
policy or estop the Company from asserting any right 
under the terms of this policy; nor shall the terms | 
of this policy be waived or changed, except by 
endorsement issued to form a part of this policy." 


(T.A. 263c) 


What is the effect of this provision? Some courts lhave seemingly 
| 
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applied it strictly and required an express written endorsement. 

This was the view, at least in the case of a solicitor, in Ayers v. 
Kidney, 333 F.2d 812 (C.A. 6) cited by Aetna in the court below. However, othe 
cases dealing more closely with agents possessing powers as extensive as Mr. 
Shinn have not permitted this clause to control; they have found a waiver or 


asserted an estoppel depending solely on the facts and not on the provision; they 


have done so because the provision itself may be waived. See Home Fire & 


Marine Insurance Co. v. Tisdale, (C.A. 4) 303 F.2d 348, 349, 351-352 (1962); 
Britt v. Fidelity and Casualty Co. of New York (D.C. Tenn.) 235 F.Supp. 150, 
134 and authorities cited therein. 

In the final analysis even these authorities need not be consulted; 
the District of Columbia appears to have ruled on the point. 

In Prudential Ins. Co. v. Saxe 77 App.D.C. 144, 158, 134 F.2d 16, 
cert. den. 319 U.S. 745, the court had before it a clause somewhat similar to 
that at bar; it expressly precluded waiver or modification, except by endorsement 
signed by certain officers. 


As the court opserved, generally speaking, this provision against 


2/ Of course, it has already been observed that Shinn and Aetna failed to send 
in the proper endorsement after the April 11th conversation. Whether it be 
"negligence" or something worse, neither ought to be heard to use their absolute 
inaction as a defense. The sending of the endorsement after the fire certainly 
Supports the view, some kind of endorsement was to be prepared. An incomplete 
and inaccurate endorsement was in fact delivered. That this was so is not sur- 
prising since the fire intervened. In any event, it would seem that the failure 
to endorse properly certainly does not accrue to appellees' advantage. See 
Greenwood Market v. Insurance Co. of North America, 34 F.2d 53, 55 (D.C. 
S.C.). See also Whitmire v. Canal Ins. Co., supra. p. 40). 
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| 
waiver "itself is one which can be waived." (77 U.S.App.D.C,. at p. 158). 
i 


Just as there, so here, the following observation by the Prudential 
| 


case seems pertinent: | 


"While a corporation may, within limits, bound the | 
authority d& officers and agents to make contracts, 
waivers or representation, whether promissory or 
of fact, it cannot disable itself entirely to receive | 
information or notice of facts affecting its interests | 
as the clause depriving all agents of such power 
attempts to do. Otherwise, it would become an 
incorporeal being, not only invisible, intangible and 
existing only in the contemplation of the law but one 
legally deaf and blind as well. There is no such | 
legal creature." 77 U.S.App.D.C. 144, 159. | 


| 
| 

Aetna cannot become "legally deaf or blind in this pase, any more 
| 


than Prudential could in Saxe. 
| 


Aetna knew what Shinn knew; Aetna did and said what Shinn did and 
| 


And noi only will the law impute that knowledge and impute those 
| 
acts or failure to act; it will not permit Aetna to rest upon a contrary contractual 


provision which causes it to become legally deaf and blind. See Prudential Ins. 


Co. v. Saxe, supra 


Perhaps this is so, even more in this case than in| most others. Here 


we not only have imputed knowledge. We have actual knowledge, "file" know- 


ledge. salaried employee knowlcdge. 


We have waiver. And we have estoppel. And we certainly have 
| 
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negligence. 
Any reasonable jury could have found appellees liable on one of tnrce 


theories --- waiver, estoppel, or negligence. And indeed, any reasonable jury 


could have found them liable on all three. 


CONCLUSION 


The trial court erred. 
This case presents questions of fact, or at least mixed questions of 


law and fact relating to the policy involved. See Metropolitan Life Ins. Co. v. 


Bovello, 56 App.D.C. 275, 278 12 F.2d 810. 


The trial court did not apply the proper canons of construction; and 


its failure infected its ruling. 


It erred in excluding evidence of ambiguity from appellee's own insur- 


ance file. 


It erred in excusing the agent, Mr. Shinn, from liability for his own 


3/ On the question of negligence of Defendant Shinn, or the doctrine of estoppel 
or waiver as applied;to him alone, it is almost incomprehensible how the court 
could direct a verdict in Shinn's favor in the light of what any jury could reason- 
ably find. (See Statement of the Case, supra.). The law is beyond dispute 

that if the agent is negligent either in the procurement of a policy or its terms, 
or he represents there is coverage when there is none, there is at least a jury 
question. See Miller v. Liberty Insurance Co., 213 A.2d 831, 833, Me.____ 
(165), Hampton Roads v. Boston Insurance Co. 150 F.Supp. 338, 343 (D.C. Ma), 
and cases and authorities cited. See also Annotation, Duty and Liability of Insur- 
ance Broker or Agent: to Insured with Respect to Procurement, Continuance, Terms, 
and Coverage of Insurance Policies, 29 A.L.R.2d 171, Sec. 4, 175; Sec 9, 184, 
Sec. 11, 187; Sec. 23, 196; Sec. 30, 204. 
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It erred in directing a verdict for both defendants, because, all other 


! 
matters aside, there was sufficient evidence for the jury to find a waiver; or to 


assert an estoppel; or to determine negligence. 


For the foregoing reasons, the judgment below should be reversed and 


appropriate relief granted. 


Respectfully subm 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20361 


NEW YORK HOME FURNITURE COMPANY 
a corporation 


Appellant 
Vv. 
AETNA CASUALTY AND SURETY COMPANY 
and 
RALPH SHINN 


Appellees 


REPLY BRIEF OF APPELLANT 


I. SUMMARY OF APPELLANT'S REPLY ARGUMENT 


It is neither unfair, nor inappropriate, to observe that the positions of 


Appellees Aetna and Shinn are often like the very policies written in cases such 


as this --- they are as noteworthy for their exclusions, as for their coverage. 
While responding to the points urged by Appellees,this Reply is 
inevitably directed to the exclusions ---' to the omissions --- in the Appellees’ 


position. 


Appellee Shinn has one point: that as an insurance agent he is 
required only to obtain the insurance on the best terms available; and that absent 
a showing of an available policy for coverage of the kind asserted at bar, he is no 
responsible. The point appears to be reasonable. 

But he excludes and omits what follows: 

He omits to mention that he produced no evidence to show that such 
a policy was unobtainable. 

More importantly, he omits to mention that if he could not obtain 
the policy required, 
fact. 

He omits to mention that his plain duty of fidelity required him not 


to falsify facts given him; that if Mr. Valentine, Aetna's salaried employee, is 


believed by the jury, Shinn and Valentine had no conversation at all regarding the 


policy in question; and thus, Shinn's report of that conversation as permitting the 
overnight leaving out of records, was false. In short, he avoids considering his 
own personal liability for his own personal torts. 

Mr. Shinn omits to mention that he, and he alone, told New York 
Home that it was covered, and not merely at the outset of the contract but there- 
after; he fails to take account of the fact that it was he who informed New York 
Home that it was entitled to leave records out over-night in varying quantities 
depending on the time of month. He omits to mention the significance of his 
prior knowledge. 


In the final analysis, he omits not only the legal principles which 


surround his duties; he omits all reference to facts which --- at the very least --- 


create an estoppel against him because of New York Home's reliance upon his 
| 


express knowledge and expressed statements. 


While Shinn has excluded much, Aetna's position may have excluded 
| 
still more. 


Aetna's reliance is upon the case of Ayers v. Kidney, infra. But it 


omits to mention that the case is not only distinguishable for reasons to be devel- 
oped, but as Ayers itself observed, deals with a "waiver" eeu "upon which there 
is much disagreement..."; Aetna even omits to mention that in Prudential Insurancg 
Co. v._Saxe, infra, the District of Columbia has taken a contrary view regarding 
non-waiver clauses. 
Aetna omits consideration of the varying meanings of the term "use.” 
Aetna omits any showing that the delimiting declaration at bar is 


susceptible of one, and only one, construction. 


It omits to mention that the “coverage” of the policy in question 


deals with "loss inside the premises”; and the loss at bar, was indeed inside the 
| 
| 


premises. | 


Aetna omits the real effect of the fact that its own local department 
considered the policy “ambiguous." 

Aetna omits to mention it clothed Mr. Shinn with authority to issue 
and to countersign its policies and endorsements; but it insists he is legally 


paralyzed to act on its behalf. 
| 


Aetna! omits to mention that not only was Shinn possessed of know- 
ledge of the facts and “waiver"; but the same could be found by a jury as to 
Aetna's underwriter and inspectors. Yet Aetna disavows and disables all of its 
personnel, except corporation officers. 

Aetna, in short, seeks favored suitor status. 


The Argument that follows will consider these points. 


II. APPELLEE SHINN'S DEFENSE OMITS 
GROUNDS OF HIS LIABILITY 


It is apparent from a perusal of the position urged by Appellee Shinn 
that he faces a predicament. He wrote the policy; he was Aetna's agent with broa 
powers; he possessed a close relationship with Aetna, even to sharing the same 
floor with Aetna, using its stationery, and having Aetna absorb certain of his offic 
expense. He now finds that Aetna's underwriter, Mr. Valentine, suddenly denies 
ever having had a conversation with him regarding the loss at bar before the fire. 


That such a conversation took place is certainly probable. The question whether 


it did occur is a fact which only a jury can decide. If it did not take place, the 


Mr. Shinn is indeed in a dilemma. He has falsified the fact to the insured. He 
told New York Home he had such a discussion; he knew their operation; he told 

them they were covered; he told them that insofar as records were being worked o 
they could continue’ to leave out records overnight; he told them that in the plaineg 


terms that their accounts receivable records did not have to be returned each nigh 
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(j.A. 172, 184-185, 188, 189, 191, 192, 195-196). 
He omits all mention of estoppel as to himself. He omits all 

mention of the effect of a jury finding that his April llth conversation did not take 

place. If a jury so found, then his reporting of the Gente Gacones a baldly false 


misrepresentation of coverage. That alone is sufficient to ‘sustain his liability, See 


Marano v. Sabbio, 26 N.J. Super 201, 97 A.2d 732, 735,where the broker was held 


responsible for falsely stating to the insured that she was covered when she was 
/ 


not. 
| 
After omitting most of the points raised in Appellant's main brief, 


| 

Appellee Shinn suggests that: (1) the claim against him was solely on the grounds 
| 
| 

of negligence (p. 9, Shinn Brief); and (2) he was not negligent; but even if he were 
| 


negligent or lacked good faith, Appellant New York Home has not proven in evidence 


| 
that a "better" policy existed or was obtainable (pp. 10-12, Shinn Brief). 


As to the first point, the complaint plainly is not limited to a charge 
of negligence alone. Paragraphs 6 through 9 relate to the agreement with Shinn 
(and Aetna); they refer to Shinn's assurances as to the protection afforded by the 


policies and his knowledge; the complaint is couched in terms of a contractual 
| 


J/ See: 3 Couch on Insurance 2d Sec. 25:37, Sec. 26:461 relating to personal 
liability for tort; Sec. 25:41 relating to the duty to keep the insured informed; 
Sec. 25:42, relating to liability for misrepresentation; Sec. 25:47, relating 
to notification regarding the agents inability to procure| insurance. Mr. Shinn 
also fails to consider the cases cited in the main Brief relating to his respon- 
sibility; and further in the section that follows. See Appellant's Main Brief, 
pp. 39-43; Reply Brief, infra, p. 17. 


and/or tort liability (J.A. 3-4); that fact is spelled out in the Pre-trial Order 


(J.A. 18-19); indeed Shinn's own Answer to the complaint in his Second Defense 
is an answer to the charges of breach of contract (J.A. 12-13). 

We may, however, set aside that point in the present posture of 
the case. 

Mr. Shinn rests his case on Roberts v. Sunnen, 38 Wash. 2d 370, 
229 P.2d 542 (1951) and the proposition cited therein from 2 Couch Cyclopedia_of 
Insurance, Sec. 469, p. 1332, restated in 3 Couch on Insurance 2d, §25:55. Mr. 
Shinn's position is simply that there exists no distinction between Roberts and the 
instant facts. 

Let us examine his position. 

At the bottom of page 11 of his Brief, Appellee Shinn quotes from 
Roberts to the effect that the Appellant in that case submitted "no evidence" showi 
availability of any $100 deductible insurance; he then quotes again from the court 
on the following page (p. 12, Shinn Brief), to the effect that the court barred 
recovery for this reason "in view of (the) undisputed evidence.” 

What Mr. Shinn's Brief fails to do is incorporate the statement the 
Roberts' court made’ between those two portions he quoted. It reads: "Respondent 


(the agent) on the other hand, produced undisputed testimony that this type of poligf 


was wholly unobtainable to that time.” (229 P.2d at 542). 


All of the evidence of that case showed that until 1948, a $100 


deductible policy was not available. ! 
More importantly, however, the agent in that case, showed it by 
indisputable, unimpeachable evidence. 
At bar, we have no evidence at all from Mr. Shinn that such a policy 
as referred to at bar, is unobtainable. | 
Nor is Roberts distinguishable on this rare alone. Roberts also 
differs because there the court was speaking of the kind of| insurance available; 


here we do indeed have coverage --- coverage for all losse 


inside the premises. Our interpretational problem, at bar, ‘relates to delimiting 


provisions --- what happens to the records at night. 


Both Mr. Shinn and Aetna suggest that we should shudder at the 


thought that 80% of the records could be left out overnight. Why not? First of 


all, Mr. Shinn and Mr. Valentine told New York Home it could do so. In addition 
the modified rate was discounted by only 20% for use of the "so-called" safe 
receptacles. But discounted from what? What is so shocking or unusual that in a 
case witha 20% discount for “use” of a receptacle, exactly that percent survived 
the fire, both in and out of the receptacles ? 
In any event, neither Shinn, nor Aetna even ‘sought to prove the 


la/ 


point they now urge. 


la/ It would appear that even an all risks policy, well known in the trade, 
would afford coverage. See: Annotation, 88 A.L.R.2d 1122, See: Vermes 
Credit Jewelry, Inc, v. Fireman's Fund Ins. Go, (195)0, DC Minn) 92 F.Supp. 
905, affd (CA8) 185 F2d 142 (applying Minnesota law), which has certain 
factual similarities to the problems at bar. 


This is not all. 
Perhaps even a more significant omission by Shinn is what follows 
from the statements in Couch on Insurance. 


The very authority which is the bedrock of the Roberts case observed 


(1) 2 Couch on Insurance, §463, p. 1321: 


" ..(the agent) is obligated to exercise the strictest 
veracity, candor, and good faith toward both his 
employer and the insured. (citing Mallery v. Frye, 21 
App.D.C. 105). And it is incumbent on an agent to 
keep his principal fully and promptly informed of all 
material knowledge and facts possessed by him relating 
to the risk, or to the business intrusted to his care 

or done by him, and which it is important that the prin- 
cipal should know, which information should be thorough 
and accurate, since, as previously stated, fidelity, 
veracity, and candor toward the principal are required. 
Again, where an obligation rests on an agent to procure 
insurance, he should give immediate notice of any 


inability to insure, and is liable for loss resulting from 
his neglect so to do.” (emphasis added) 


(2) _3 Couch on Insurance 2d, §25:47, p. 353: 


"The (agent) is liable to the insured for loss if he fails 
to give ... immediate notice or notice within a reason- 


ee Oe 


able time of his inability to procure insurance." (emphasis 
added) 


(3) 3 Couch on Insurance 2d, §25:41, p. 345: 


"It is. the duty of an agent to_keep his principal fully 
and _ promptly informed of all material knowledge and 
facts possessed by him relating to the risk, or to 
the business entrusted to his care or done by him, 


| 
and which it is important that the principal should 


know, which information should be thorough and 
accurate, since fidelity, veracity and candor toward 
the principal are required." (emphasis supplied) 


| 
(4) 4 Couch on Insurance 2d, §26:461, p. 460: 


Obviously an insurance agent, qua agent, is not 
immune from the general principle that all men are 


personally responsible for their own torts. Thus 
it is said that any agent “... is personally liable 
for loss sustained by the insured because of 'the 
agent's tort". (emphasis supplied) | 


If Mr. Shinn could not obtain coverage, he was required to notify 
New York Home. Indeed, in the very jurisdiction rendering Roberts, such is the 
rule: Bates v. Bowles White & Co., 56 Wash.2d 374, 353 P.2d 663, 666, decided 
some nine years after Roberts. To the same effect, see Barton v. Marlow, 47 N.J 
Super 255, 135 A.2d 670, 672. 

Mr. Shinn never notified New York that he could not procure a 


policy to cover its operation. On the contrary, he expressly told them the operatid 


was "covered"; that records being worked on could be left out overnight. (J.-A. 49 
| 


51, 29, 122, 40-44, 37-43, 172, 184-185, 195-196). 


Roberts has none of these facts. No express actions by the agent 
| 


as to what the insured could or should do in his business ‘operation. No claim of 

misrepresentation or estoppel. Nothing resembling the exptess statements made to 
| 

New York. Shinn is not Sunnen, Shinn not only undertook to obtain the insurance 

he knew New York's operation and practice; he advised New York what it could or 


could not do. 


If the April 1lth conversation did not take place, but he reported it 
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as he testified, then' he has breached his duty to act with fidelity and speak the 
truth to the insur. ‘ 2t breach cannot avoid liability. Cf. _Mallery v. Frye, 
21 App.D.C. 105. 4 Couch on Insurance 2d, Sec. 26:461. 

In sum, Roberts is distinguishable because: | (1) the agent "proved" 
that no other $100 deductible policy was obtainable; here, an account receivable 
policy was indeed obtained2 the question is not "coverage"; it is the effect of 
a delimiting provision regarding night-time storage; (2) the agent in Roberts made 
no representations regarding coverage, nor any express statements directing the 
insured; Mr. Shinn plainly did both; (3) -Roberts does not deal with the duty of 
fidelity, or disclosure of truthful information, or even reporting to the insured of the 
inability to obtain insurance of the kind that would grant coverage; in this case 
the jury could find from the facts that Mr. Shinn did violate that duty; (4) Roberts 


involved no tortious action; here Mr. Shinn must be held personally responsible for 


any tortious act of his own in failing to disclose or misrepresenting the true facts. 


In short, Roberts is beside the point of Mr. Shinn's liability. 
Mr. Shinn omits the distinctions. 

He omits the facts at bar. 

He omits the principles already alluded to. 

But his omissions do not exclude his liability. 


As to'his liability, it is for a jury, and not the court, to say yea 


TI. APPELLEE [A_HAS OMITTED CONSIDERAT. OF 
CONTROLLING FACTS AND PRINCIPLES; AND HAS 


FAILED TO SHOW GROUNDS PRECLUDING A JURY 
TRIAL 


It is plain that the Appellee Aetna has, in substance, cited and 


-10 - 


relied upon the authorities alluded ts below. 
It appears to have omitted mention of most of the points and many of 

the authorities urged in Appeilant's Main Brief. On occasion, it appears to have 

made its own findings of fact, rather than to have granted iepeitinne the inferences 


io which it is entitled. 


Aetna's case regarding interpretation of the contract rests upon Sun 


Insurance Co, v. Scott, 284 U.S. 177, 52 S.Ct. 72 (Aetna's Brief, pp. 15-18); 


| 
Ayers v. Kidney 333 F.2d 812 (Aetna's Brief, pp. 20-22); and American Insurance Cq 


v. Keane, 98 U.S.App.D.C. 152, 233 F.2d 354 (Aetna's Brief, pp. 22-23). 
| 
Let us consider them. 
Sun Insurance arose out of the State of Ohio;; by its very terms the 


policy involved provided that it shall be "void" if the insured's ownership is other 


than unconditional or if the property becomeSencumbered. Plainly there is nothing 


in the Sun Insurance contract remotely resembling the ambiguity or problems at bar, 
| 
for these reasons: 


| 
(1) In Sun Insurance, the policy became "void", by its terms, if the 

encumbrance took place; the policy at bar does not become void when the account 

receivable records are left out at night, and then revive itself each morning; the 


| 
provisions of the policy at bar were, and are, "representations"; such is the 
| 


language of the policy at bar; they are not warranties, violation of which void the 


policy (J.A. 263c, para. 14 of policy). 


(2) There were no delimiting clauses in the Sun Insurance case relati 


ZF | 
to matters such as “use” and “non-use. " 


| 
2/ The ambiguity of this term, “use" or "actual use" has already been explored a 
explained in the main Brief of Appellant (pp. 27-34). See also: Brown v. Ken 
nedy, 141 Ohio St. 457; 48 N,E.2d 857, 859-860. 
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At no point has Aetna clarified the relationship of Sections 5a and Sb, nor, more 
importantly, demonstrated how and why New York Home's interpretation at bar is 
any the less reasonable than Aetna's; certainly Sun Insurance is of no aid in that 
endeavor; it is not an "interpretational" decision. 

(3) Not insignificantly, Sun Insurance arose in Ohio and rested its 
rejection of a waiver upon the special provisions of Ohio law which purportedly 
reject "waiver", if the policy has a specific non-waiver provision; Appellant's 


main Brief has already shown that under District of Columbia law, referred to in 


Prudential v. Saxe, the non-waiver provision "may itself be waived" (Appellant's 


Brief, pp. 40-42). District of Columbia law simply differs from Ohio. law. 

In short, Aetna has merely extracted language, and no more, from 
Sun Insurance v. Scott; the facts, the circumstances, and even the principles of 
that case do not pertain to the matter before this Court. 

Nor does Aetna receive any comfort from another decision upon which 
it places much weight, Ayers v. Kidney, 333 F.2d 813 (C. A. 6). 

At least four points are significant about Ayers: (1) there was a 
specific exclusion from coverage without ambiguity in that case; the coverage 
itself created liability, only when the trailer involved was empty; here, the coverage 
concerns all of the accounts receivable "inside the premises" (J.A. 263a); it is re- 
ferred to in the policy at bar as Coverage A (J.A. 263a); in Ayers the coverage was 
limited to "deadhead" (or empty) trailers; at bar there was a "representation" as to 
where the records were kept when not in use; nothing like that (no exception or 
delimiting provision) is to be found in Ayers; (2) Ayers was followed in the 
same circuit by Fidelity & Casualty Co. of New York v. Seven Provinces Insurance 
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| 
Co., 345 F.2d 227 (C. A. 6, 1965). That case involved precisely the 


same kind of policy. It provided, however, that if the tractorjis attached 


to the trailer, "coverage" does not apply. The Court said this: 


‘An exclusionary provision does not state the coverage 
provided by a policy; it excludes certain risks frlom the 


general coverage provided elsewhere by the polic Vx lt 
appears clear that defendant's policy affirmatively states 


what the coverage is in the insuring provisions on the 
face thereof, where it specifically states the "Type of 
Coverage" along with the name and address of the insured, 
the period of time covered by the insurance, and the 
amount of the insurance provided." (345 F.2d 227, 229) 
(emphasis added) 


When read together with Ayers, Fidelity & Casualty underscores, 


supports, and indeed strengthens New York Home's position that New York Home is 


not seeking, as Aetna urges, a"new contract" or a rewriting of the policy. These 
| 


are just words. Fidelity states what New York urges: "an exclusionary provision 


does not state the coverage provided by a policy; it excludes certain risks from 


the general coverage provided elsewhere in the policy" (345 F.2d at 229). 


This is precisely New York Home's interpretation point. And it has significance 


to what can and cannot be "waived"; and to what facts estoppel may or may not 
| 
| 


apply. 


At bar, we have observed general coverage under “Coverage A" for 


all loss of accounts receivable inside the premises. At best,'Sections 5a and 5b seek 
to exclude certain risks. They do not void the policy; they may be waived, even 


under Ayers, when that case is read in the light of Fidelity & Cc asualty Co. of N.Y., 


supra. ie 


(3) Ayers prevented liability on grounds of waiver because, like Sun 


| 
Insurance , it found that to be the law of the State of Ohio; itjis significant, 
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however, that Aetna’s Brief omits mention of the point made in Ayers --- that on 
this question, while Ohio law binds the insured once there is a non-waiver pro- 
vision, the issue is one "...upon which there is much disagreement in state 
court decisions..." (333 F.2d 814); in other words, as we have shown in 
Appellant's main Brief (pp. 40-42), the jurisdictions are “irreconcilably" split on the 
very question which Ayers really decides --- whether or not a non-waiver clause 
prevents a waiver. ‘See 3 Couch Insurance 2d §26:94, and especially at p. 591 
where the "irreconcilable conflict of authority" is summarized. 

In sum, Ayers is not the ruling law; it relates to waiver by a solicitor 


and not an agent such as Mr. Shinn; it is based solely on principles of Ohio law, 


as to which there is "an irreconcilable conflict in the jurisdictions"; it relates 


to basic coverage, while the instant cause relates only to what is done with 
records admittedly within the policy provisions of Coverage A; Fidelity & Casualty 
Co. of N.Y. v. Seven Provinces, supra, arising in the same circuit, plainly shows 
that while Ayers deals with coverage in the true sense, neither Fidelity, nor the 
kind of case at bar, relates to more than exclusion of certain risks from "general 
coverage"; finally, Ayers is directly contrary to the "waiver" principle of 
Prudential Insurance Co. v. Saxe, 77 U.S. App. D.C., 144, 158-159, 134 F.2d 16, 
cert. den. 319 U.S. 745. 

Aetna'seeks other support for its position; it relies upon American 
Insurance Co. v. Keane, 98 U.S. App. D.C. 152, 233 F.2d 354 (Aetna Brief, pp. 
22-23). 

First of all, in American Insurance Co., the trial court made certain 
findings "as between the insured and insurance company"; it found that the collision 


occurred "during the operation of the speed boat” (98 U.S. App. at 156). The sole 
14 


| 
question was the determination of the meaning of the phrase “resulting from", in 


order to except liability. Obviously, American Insurance Co. iv. Keane has no 


application to the case at bar. (1) the words construed are eiltirely. different; 


(2) two reasonable constructions were not proffered; (3) the entire factual setting 
| 
was different. Aetna has simply extracted words from factualjcontent. 


We observe that Aetna has really produced no pertinent law to 


3/ 


support its position. 


3/ Italso cites Snelling v. Aetna Casualty & Surety Co., 233 F. Supp. 71 
(Aetna's Brief, p. 22). Snelling has no application because of the 
findings of fact --- the court found no files were missing; it found no 
employees embezzled or stole; it found no damage; the plaintiff in effect 
conceded it did not meet the standards set in the policy for storage of 
records. Except for general authorities the only other decision cited by 
Aetna in its first argument is Leonard v. Northwestern National Insurance 
Co., 53 App. D.C. 343, 90 F. 318, ostensibly to show that the fire resis- 
tance of the receptacles was a basis for the rates. Leonard, of course, 
states nothing of the kind; it observes only the obvious --- it is proper 
to offer evidence to show different rates for different risks (53 App. 
D.C. at 345). It might be noted that Aetna did not show more than that it 
reduced the rate froma 40% discount to a 20% discount whenthe change in 
receptacles took place. It never put on evidence as to what policies received 
no "discount," or the basis of the discount. Leonard is wholly inapplicable 
to the facts at bar. There, the policy became void, by its very terms, if 
gasoline were stored at the premises. The storage of gasoline was without 
the insurer's knowledge. Thus, no issue of waiver or estoppel arose. 
Interestingly the Leonard court distinguished Marks v. Home Fire & Marine 
Insurance Co., 52 App. D.C. 225, 285 Fed. 959 because Marks involved 
“a sharp conflict whether the condition of the contract had been violated" 
(Leonard, supra, p. 345). In Marks, an auto policy be ‘ame inoperative if 
the insured carried "passengers" for hire; the court said "passengers" meant 
a public conveyance; while the plaintiff admitted receiving money from certain 
friends or relatives, it was disputed whether the car was|"public." At bar, 
there is certainly a fact question whether the condition here was violated. 


In the subsequent section of its argument, Aetna attempts to explain 
away Prudential Insurance Co. v. Saxe, supra, by urging that it rested upon the 
fact that premiums had been accepted after disclosure of the facts. It thus seeks 
to avoid a waiver. It urges that at bar there was neither "change of position, nor 
payment of premium." (Aetna's Brief, pp. 25-26). 

Aetna plainly misreads Prudential Insurance v. Saxe and just as 
plainly omits certain facts at bar. 

It is disingenuous to suggest that New York did not "change its 
position" based on the April lth conversation. Certainly a jury could find that 
in reliance upon Mr. Shinn's knowledge at the time of the intitial contract, his 
knowledge of the operation, and his statements on April lth, New York kept the 
policy in force; it did not seek cancellation; it did not alter its operation; and 
indeed, it followed Mr. Shinn's express instructions. 

If Aetna has a complaint it is with Mr. Shinn, its own agent,and not 
with New York Heme. But Aetna clothed Mr. Shinn with broad authority; it made 
him its countersigning agent; he used its stationery; he issued its policies; he 
endorsed its endorsements; he collected its premiums; he made its money. 

Neither Aetna, nor Shinn can escape his either express or his 
apparent authority. In similar and like situations, involving similar and like 


problems to those at bar, the courts of this jurisdiction and many others have 


repeatedly held the insurance company responsible for the knowledge or acts 


of agents with the kind of apparent authority possessed by Mr. Shinn. 
The main Brief of Appellant has considered and noted many cases; there 


are others. 
16 


(a) That a countersigning agent such as Mr. Shinn binds the company 
| 


is apparent from Piedmont Fire Insurance Co. v. Tierce, 245 ha. 415, 17 So. 2d 133, 
136 holding the countersigning agent capable of waiver; such le the ruling in James 
v. Metropolitan Life Insurance Co., 331 Ill. App. 285, 73 N.E. 2d 140, 142-143; and 
Rocky Mountain Fire and Casualty Co. v. Rose, 62 Wash. 2d/896, 385 P.2d 45, 49. 
(b) That assurances of coverage and statements of like effect by one 
in Mr. Shinn's position will not only estop the company or regult in a waiver, but 
also show the ambiguity of the policy, is found in Globe & Rutgers Fire Insurance 
Co. v Baylen St. Wharf Co., (C.A. 5), 38 F.2d 197, 198-199; Henry v. Southern 


Fire & Casualty Co. Tenn. , 330 S.W. 2d, 18, 30, 32, a case of 


many similarities; and Bergerson v. General Insurance Co. of America, 232 Mo. App. 


549, 105 S.W. 2d 1015. 


Aetna seeks to avoid the rules of waiver by alleging that there was 


"no consideration." | 

First of all, this is not so. Aetna retained unearned premiums if, 
as it now urges, New York's actions voided the policy; secondly, when New York 
refrained from cancelling the policy after the April llth conversation, it plainly 

| 

received "consideration." In any event, insurance cases do not, according to 
the weight of authority, require "consideration" for a waiver of estoppel. See 
Therrien vy. Maryland Casualty Co. 97 N.H. 180, 84A.2d 179,and authorities 


cited. As stated in 45 C.J.S. Insurance, Sec. 675, p. 621: 


"It is generally considered that consideration 


is unnecessary to establish a wee or estoppel 
on the part of the company..." 


Even Aetna seems to recognize the obvious --- an estoppel does 


not require "consideration". See Farmers Mutual Auto Ins. v. Bechard, (S.D.), 


122 N.W. 2d 86, LA.L.R. 3d 1124, 1129-1130 and cases cited therein. 

In the final analysis, it is simply begging the real questions of 
this case, if one seeks to compartmentalize the facts into a “waiver" or "an 
estoppel." 

It merely beclouds the two vital issues on these questions: (1) What 
apparent authority did Mr. Shinn possess under the facts? (2) What effect 
should his conduct and knowledge and that of Aetna's underwriters and inspectors 
have upon the issue of Aetna's liability? 

Aetna omits all significant mention of these points,and thus ignores 
fundamental issues in this case. 

The overwhelming evidence already alluded to in the main Brief 
shows the broad expanse of Mr. Shinn's express, and even more, his apparent 
authority. 

Aetna embraces Mr. Shinn as its agent to sell its policies; to issue 
its policies; to deal with insureds; to countersign; to endorse; to use its name; 


to refer to himself as its agent; to settle its smaller claims. 


4/ Cf. Thomas v. Otis, 199 F. Supp. 1; affd. Nationwide Mutual Ins. v. 
Thomas 113 U.S. App. D.C. 160, 306 F.2d 767; Cf. Annotation 4A.L.R. 2d 
868: Sec. 3, 871; Sec. 14, 885; Sec. 15, 887; Annotation 33 A.L.R. 2d 615, 
622, Sec. 3. 
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But when he expressly states a fact to its insured, or makes 
assurances which result in liability, Aetna insists that he has no authority to do 
so. | 


When he or Aetna's underwriters or inspectors have knowledge, 
Aetna insists it is not Aetna's knowledge. 
It even urges that the issue of authority and knowledge is so clear, 


there is no jury question. 
| 


One of the recent cases observed that it has been facetiously 
said of insurance policies: "The front page giveth but the back page taketh 
away." Farmers Mutual Auto Insurance Co. v. Bechard (S.D.) 122 N.W. 2d 
186, LAL.R. 3d. 1124, 1127. 


In this case, "Coverage A" of the policy giveth; we respectfully 
| 


suggest that, under the applicable law urged here and in the main Brief, the 


non-waiver clause should not, and does not, taketh away. 


Iv. CONCLUSION 


| 
We urge that Appellees have not met the points) of Appellant's case. 


They have failed to show that the policy is limited to one interpretation; they have 


failed to show that the delimiting provisions of Sections Sa and Sb are "crystal 


| 
clear"; they have not met Appellant's authorities. They have largely avoided the 
| 


entire question of agency and the powers, both express and apparent, possessed 


by Mr. Shinn. They have failed to show the inapplicability of the doctrines of 


waiver or estoppel. 


In all, and after all, the Appellant's Reply ends as his Main 


Brief began: it was for the jury, and not the court, to decide the disputes at 


bar. 


Respectfully submitted, 


EDWARD L, GENN 
Attorney for Appellant 
610 Colorado Building 
Washington, D.C. 20005 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of this appellee the questions are: 


(1) Is a policy which insures appellant against loss 
resulting from the loss or damage of accounts receivable 
records and provides that such records shall be kept in 
specified fireproof receptacles when the premises are not 
open for business except while such records are in actual 
use, ambiguous to the extent that a fair construction would 
permit appellant to leave approximately 80% of its ae- 
counts receivable records out of the receptacles when 
it was closed for business at night? 


(2) Does a conversation in which an agent of the in- 
surance company told the insured that some records could 


be left out at night, the versions of the conversations dif- 
fering widely, constitute a waiver of the policy requirement 
to the extent that insured could leave records allegedly’ 
worth $295,000 thus exposed, when no consideration was 
given for such waiver? 


(3) Do the statements of the insurance company’s agent 
create an estoppel where insured could not and would not 
change its operating practices to conform to the policy 
requirements? 
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IN THE 


United States Court of Appeals 


For tae District or Couumsra Circurr 


No. 20361 


New York Home Furniture Company, Appellant, 


Vv. 


Tue AETNA CasvaLty anp Surety Company AND 
Ratrg G. Sunn, Appellees. 


On Appeal From a Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLEE 
THE AETNA CASUALTY AND SURETY COMPANY 


STATEMENT OF THE CASE 


Appellant New York Home Furniture Company was 
engaged in a retail furniture and appliance business at 
1325 7th Street, N. W., Washington, D, C. Ninety-nine per 
cent of its business was conducted on a eredit basis. Its 
merchandise was sold on conditional bills of sale per- 
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mitting repossession for default and containing other 
stringent provisions often found in such instruments. (JA 
267) The operation of its business commenced about 1954 


or possibly in 1955. (JA 36) 


About the time New York Home Furniture Company 
commenced business it, or its manager and assistant secre- 
tary, Milton Meckler, became acquainted with appellee, 
Ralph G. Shinn, a policy-writing agent of the appellee 
Aetna, as well as of the Eagle Fire Insurance Company 
and the Fireman’s Fund. (JA 252) New York Home 
Furniture purchased various types of insuranee through 
appellee, Shinn, including workmen’s compensation, burg- 
lary, holdup, fire, theft, plate glass, messenger service, 
public liability, various types of automobile policies, fidel- 
ity bonds and about every conceivable type of policy. 
(JA 36, 161-3) In 1958 appellee Shinn recommended to 
New York Home Furniture that it purchase an accounts 
receivable policy and such a policy was in fact issued. 
However, New York Home Furniture concluded that it 
could not afford the premium and cancelled the policy al- 
most immediately. (JA 38) The manager and assistant 
seerctary of New York Home Furniture, Milton Meckler, 
appears to be the person in charge of its operations. In 
November, 1961, he discussed the issuance of an accounts 
receivable policy with appellee Shinn. The manager tes- 
tified that its accounts receivable had been building up 
(JA 38) although a statement of its accountants in support 
of its claim showed that from a high amounting to $481,729 
on December 31, 1960, its accounts receivable had dropped 
to $150,676 on October 31, 1961 and did not exceed $253,729 
thereafter. (JA 266(q)) New York Home Furniture had 
had a flash fire about 12:30 p.m. just about a month prior to 
this discussion in November of 1961. (JA 39, 42-44) 


The policy which is the subject of the present suit was 
issued effective November 17, 1961. (JA 263-263(d)) The 
policy provided that in reliance upon the statements in the 
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Declaration and subject to the Exclusions, Conditions and 
other terms of the policy the Actna undertook: 


“¢Coverage A—Loss Inside the Premises 


(a) To pay all sums due the Insured from customers, 
provided the Insured is wnable to effect collection 
thereof as the direct result of loss of or damage to 
records of accounts receivable which are contained in 
the premises; * * *”? 


The poliey as originally issued provided: 
“5, (a) Each receptacle, within which the records of 
accounts receivable are kept when not in use, is de- 
scribed as follows: 


‘*Class’?’ or Name of 
Name ‘Hour Exposure’? Issuer of 
Kind of Maker of Label Label 


Class ‘*B’?’ MOSLER Class ‘* A’? **Underwriters’’ 
1477-3-60 


(JA 263(a), (b)) 


Paragraphs 9 and 11 of the Conditions of the policy 


provided: 


“9 Settlement of Claims; Action Against Company 
—-All adjusted claims shall be paid or made good to the 
Insured within thirty days after presentation and ac- 
ceptance of satisfactory proof of interest and loss 
at the office of the Company. No action shall lie against 
the Company unless, as a condition precedent thereto, 
there shall have been full compliance with all the 
terms of this policy, nor at all unless commenced with- 
in two years after the discovery by the Insured of 
the occurrence which gives rise to the loss. If this limi- 
tation of time is shorter than that prescribed by any 
statute controlling the construction of this poliey, the 
shortest permissible statutory limitation in time shall 
govern and shall supersede the time limitation herein 
stated.”’ 


* * * 


“11, Changes—Notice to any agent or knowledge 
possessed by any agent or by any other person shall 
not effect a waiver or a change in any part of this 
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policy or estop the Company from asserting any right 
under the terms of this policy; nor shall the terms 
of this policy be waived or changed, except by endorse- 
ment issued to form a part of this policy.’ (JA 


263(¢)) 


Paragraph 14 of the policy Conditions provided: 


“14. Declarations—By acceptance of this policy the 
Insured agrees that the statements in the declarations 
are the agreements and representations of the Insured, 
that this policy is issued in reliance upon the truth 
of such representations and that this policy embodies 
all agreements existing between the Insured and the 
Company or any of its agents relating to this Insur- 
anee.’’ (JA 263(c)) 


By an endorsement issued by The Aetna effective No- 
vember 17, 1961, it was agreed that: 


“9, Answer to Item 5A of the Declarations amended 
as shown below. 

‘It is understood and agreed that the accounts re- 
ceivable records are kept, when not in use, in two 
Remington Rand safe files—SMNA—1 hour rating— 
No. SN 4Y407243 and SN 592490. Credit allowed 
is 20%—new policy rate .2866 per $100.’ ”’ 


The additional premium charged for this endorsement as 
shown on its face was $179.25 over the original charge of 
$537.25. (JA 263(b),(d)) 

In the carefully drawn complaint filed on November 7, 
1962 plaintiff alleged that the Actna and Shinn agreed 
with it to amend Item 5a of the policy ‘‘to provide that 
accounts receivable records shall be kept in ‘safe files’ 
other than those stated in the original policy and on 
April 30, 1962, an endorsement to that effect was received 
by the plaintiff, which endorsement was effective as of 
November 17, 1961.’’ (JA 4, par. 8) 

In the evening of April 27, 1962, a fire occurred at 
the premises occupied by the insured. While it gutted 
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the first floor and melted some of the typewriters and 
pieces of office equipment, destroyed the mezzaine offices, 
(JA 68), the accounts receivable records which were in 
the Remington Rand safe-keeping files survived the fire. 
(JA 91, 151-154) The fire occurred sometime before 11 
p-m. of April 27. (JA 68) 


At the time the policy was issued New York Home 
Furniture had a Mosler safe which was used for keeping 
its books (JA 77), its business papers (JA 48), jewelry, 
and money. (JA 41-42) It was about 6 fect tall, possibly 
30 by 34 inches across but not very deep, It contained a 
money chest. (JA 72-75) Manager Meckler testified that 
there were no Remington Rand safe files on the premises 
prior to November of 1961. (JA 41-42) He testified 
that he could not remember the exact date when the Rem- 
ington Rand safe files were obtained; it was sometime 
after November, 1961, and that he bought them from the 
Suburban Trust Co, in 1962. (JA 73-74) The appellee 
Shinn testified that he learned about the Remington Rand 
safe files a few days after the policy was issued in Novem- 
ber, 1961. (JA 179) An inter-office communication between 
the home office of the Aetna and its Washington office dated 
January 9, 1962, refers to the presence of safe file cabinets 
and requests confirmation of the fact that the accounts 
receivable are kept within the Mosler chest, expressing 
doubt that the Mosler chest would be adequate to hold 
all the accounts reecivable. (JA 269) Prior to the issu- 
ance of the accounts receivable policy there were no safe 
keeping receptacles available at the New York Home Furni- 
ture Company’s establishment for the keeping of accounts 
receivable. (JA 42) Except for the Mosler safe and the 
Remington Rand safe files, there were no other safes on 
the premises. (JA 74) 

The appellee Shinn testified that he had seen the Reming- 
ton Rand safe files. They had been pointed out to him by 
appellant’s manager who called his attention to them and 
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had commented ‘‘Look what we have got for you.’? (JA 
202) Appellee Shinn could not remember when he first saw 
the Remington Rand safe cabinets but that he had been 
after appellant’s manager for a long time to get them. (JA 
206) 

Mr. Meckler testified that there were two file cabinets 
in addition to the Mosler safe and the Remington Rand 
safe files, and that the conditional sales contracts were 
kept in these file cabinets. (JA 112-113) The contracts 
utilized the two file cabinets. He testified that the Rem- 
ington Rand safe files would hold possibly 40%-45% of 
the accounts reecivable cards if they were just shoved 
in with no purpose of filing in mind. (JA 73-74) He esti- 
mated there were 2,000 accounts receivable cards, and 
whether or not they would fit into the Remington Rand 
safe files would depend on how they were filed. He agreed 
that if the 2,000 cards were stacked it might have been 
possible to put them into the Remington Rand files. (JA 
115-116) 

New York Home Furniture’s method of operation in- 
volved extensive dunning of its customers. Telephone calls 
were made to customers. The employee making the call 
would have pulled out the account receivable card from 
the file. As the result of the telephone call he would 
perhaps establish another due date. The ecard stayed in 
the glass bin on the desk of the employee making the eall. 
The card would be held out until further action could be 
taken in absence of a satisfactory arrangement with the 
customer. All of this would cause the ecards to be left 
out. They would not be filed back any place else. Cards 
might be out for a considerable length of time depending 
on responses received. (JA 100-102) Less than half of the 
furniture company’s customers paid promptly on the due 
date. This type of business involved a certain amount of 
leniency. (JA 97-98) 


Mr. Meckler testified that Mr. Shinn had come to his 
place of business quite often in the evening for the pur- 
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pose of arranging for the payment of premiums. This 
was usually done through a note which was placed with a 
bank for collection. Mr. Meckler’s father was there also in 
the evening on many occasions when Mr. Shinn was there. 
Mr. Shinn was there in the evening after November 11, 
1961. The purpose of his visit was in connection with the 
payment of premiums on insurance. On several occasions 
beeause of getting together with people who had to sign 
the note, the meeting was late in the evening. There were 
several after normal hour meetings for that purpose to 
get a note signed or something of that kind. (JA 117-120, 
40-41) 


Mr. Shinn testified that he had been to New York Home 
Furniture on numerous oceasions prior to the fire and 
sinee. He had noticed there were two or three girls in the 
back room who kept records and two men in the front mak- 
ing calls on collections with a lot of cards. (JA 190-192) 
He testified that the girls in the back of the store were 


working on books whereas the men in the front of the store 
were working on cards. (JA 204-205) 


On April 11, 1962 the attention of New York Home 
Furniture Company’s manager was called to a premium no- 
tice. The manager took the policy out of the Mosler safe 
and read it for the first time. (JA 47-48) He telephoned 
appellee Shinn ealling his attention to the fact that the ac- 
counts receivable were not kept in the Mosler safe, which 
was not sufficiently large to handle them. The manager 
told Mr. Shinn that a substantial number of accounts 
were kept out and that it was impractical to put them 
back on any regular basis unless they had reached the 
point of being a dead issue. He advised Mr. Shinn that 
unless the policy would cover his operation in a practical 
way, it would serve no purpose. The manager was told 
by Mr. Shinn that Shinn felt that he was covered but 
would call an underwriter for The Aetna, Mr. Valentine 
and call the manager back. Mr. Meckler testified that 
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Mr. Shinn called him back stating that he was aware that 
a substantial amount of accounts reecivable were kept in 
use, kept out daytime and nighttime and in the morning, 
and that Actna was well aware of the situation after the 
closing hours and further that the use of the accounts was 
at New York Home Furniture’s discretion. The manager 
testified Mr. Shinn told him they had complete protection 
and that he would send ‘‘an endorsement or letter of some 
kind”’ to put the manager at his ease. (JA 48-51) Mr. 
Meckler reiterated his previous testimony to the effect 
that he was told that if he were working on records they 
were in use and could be left out until completed. Te tes- 
tified he was told to use his own diseretion. (JA 103) 


Mr. Meckler also testified that Mr. Shinn had said the 
interpretation was 


“ces * * when not in use’ means that if you are 


working on it and it’s in use it can be left out until 
the thing is completed. It was not said overnight, or 
one hour or five minutes. It was to use your own dis- 
eretion, was the way it was put to me. 

“*Again he repeated, ‘not everthing is to be out of 
the safe,’ that he didn’t expect everything to be out at 
one time. I said, ‘It’s virtually impossible every little 
card and contract will be laying out on the desk. It 
just didn’t work out that way.’’? (JA 102-103) 


The appellee Shinn testified that he first learned of the 
Remington Rand safe files a few days after the order for 
the policy was placed on November 17, 1961. (JA 178-179) 
He might have talked with the New York Home Furniture 
Company’s manager about the policy before November 17. 
Appellee Shinn testified with respect to the April 11 tele- 
phone conversations. He said that the manager of New 
York Home Furniture was reviewing some of the insurance 
policies and asked for an interpretation of Item 5(b) of 
the Accounts Receivable Declaration. His question was 
whether or not he could leave out some of the records 
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overnight while he was working on them. He advised 
Mr. Mechler that he would inquire of the underwriter of 
The Aetna. He called Mr. Meckler back and told him that 
the phrase ‘‘exeept while such papers and records are 
in actual use’? meant that the accounts receivable papers 
and records could be left out of the safe cabinets and safe 
until the current entries were completed. (JA 184185) 
He also testified that he and the manager at the same time 
discussed increasing the amount of the fire policy on his 
stock and that the amount of those policies was increased 
from $36,000 to $43,000. (JA 186-197) Appellee Shinn 
testified that he told appellant’s manager that the records 
that were not complete could be left out until the eur- 
rent entries were complete even though that involved 
leaving them out overnight. (JA 189) 


Mr. Meckler testified that he told appellee Shinn in the 
April 11 conversation that Actna’s engineers had come re- 
cently to look at the Mosler safe to see if it were qualified 
for the insurance policy requirements apparently relating 
to the money kept there. (JA 49) He also testified that 
representatives of The Aetna came to his place of business 
after November 17, 1961 two or three times between No- 
vember 17, 1961 and April 11, 1962; that they did not 
ask to look at the Mosler safe although if they had, he 
would have shown it to them. He could only say that if he 
had been asked if the Mosler safe were used to keep ac- 
counts in, he would have said no. Ie testified that he 
gave The Aetna’s representatives a grand tour in refer- 
ence to the operations. He also testified at some length 
as to what he would have told the engineers had he been 
asked. (JA 106-110) 


The accountant who prepared the claim under the policy 
for the furniture company testified that account receivable 
eards which survived the fire, but for which the supporting 
sales contracts had not survived the fire, had total bal- 
ances of $29,141.13. There were additional cards which 


10 


were supported by contracts both of which survived the 
fire, having a total balance of $31,588.41. (JA 151, 154, 
266(f), (¢) Ref. Part 1, p. 3, par. 2) The furniture com- 
pany’s accountant considered that the latter group were 
the ‘‘true accounts receivable’’. Some of the cards which 
were not in the Remington Rand files also survived the fire. 
The total account cards with or without contracts amounted 
to 384 as disclosed in data prepared by accountants for 
plaintiff. (JA 266(j)(E)(F)) Manager Meckler testified 
that there was no way of telling which of the surviving 
eards had been in the Remington Rand files and which had 
not. Some of the conditional sales contracts which had 
never been kept in the Remington Rand files also survived 
the fire. Mr. Meckler was unable to recall the number of 
eards which survived the fire. Ife was unable to recall the 
amount of collections which he had made on the accounts 
subsequent to the fire but testified that $21,421.74 was ap- 
proximately the amount of the collections made subsequent 
to the fire. (JA 95-96) A tabulation of surviving ac- 
counts appears at JA 266(0). 

Appellee Shinn confirmed previous testimony explaining 
that the so-called Mosler safe endorsement, i.e., substituting 
the Remington Rand safe files, was issued retroactively to 
the original date. It had been arranged with endorsements 
prior to the fire but someone forgot to send it, that one 
of Actna’s employees recognzing the fact that he had ne- 
elected to send the endorsement, sent it in after the fire. 
(JA 194-195) 

Underwriter Valentine, an employee of The Aetna, tes- 
tified that the accounts receivable could not be left out of 
the receptacles at night under the terms of the policy, 
(JA 216) and that actual use of the accounts receivable 
might occur after the closing of business where one or more 
persons were actually working on the records of account 
after hours. (JA 219-220) 

Paul Falck, superintendent of the home office Under- 
writing Department of The Aetna, testified that an original 
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discount of 40% on the charge for the policy was allowed 
to recognize the Mosler chest which carried a four hour fire 
rate label. Such label meant that the chest had been tested 
and would stand intensive fire of a certain number of de- 
grees for a period of four hours without damage to its 
contents. It was subsequently discerned that the records 
were not kept in this chest and that as a matter of fact 
they were kept in Remington Rand file eabinets which car- 
ried a one hour rating. The new receptacles, the Reming- 
ton Rand safe files, offered Jess protection against the haz- 
ard of fire than the original Mosler chest and because of the 
lesser degree of protection the premium rate was higher. 
(JA 237-238) 


The original inspection report referred to in the memo- 
randum of January 9, 1962, discussing the safe file cabinets 
(JA 269) was dated November 22, 1961, which was five 
days after the policy became effective. (JA 239-240) 
These documents were obtained in connection with the 
function of the home office of reviewing what the branch 
office had done. (JA 243-244) There was correspond- 
ence between the home office and the branch office coneern- 
ing the receptacles in which the records were kept before 
the home office questioned whether or not the equipment des- 
ignated by the policy as originally written was large 
enough to hold the records. Correspondence subsequently 
developed the information that the records were not kept 
in the safe but were kept in the Remington Rand file eabi- 
nets and as a consequence the policy was amended retro- 
active to November 17, 1961. (JA 244-245) 


The form of the policy which is sued upon in this case 
was filed with the Insurance Department of the District of 
Columbia. It is a standard form. (JA 237-239) 


Manager Meckler testified that in 10 months prior to the 
fire the New York Home Furniture Company sold several 
hundred thousand dollars of its accounts receivable but he 
could not tell the exact figure. The accountant for the 
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company testified that between June 1, 1961 and March 1962 
accounts receivable had been sold in the total amount of 
$367,600.35, (JA 146-149) that amount being the gross 
value of the accounts sold. An average discount was taken 
by the purchaser amounting to 22.6%. (JA 147, 266(q), 


(r), (s), (t)) 


The accounting data furnished by New York Home 
Furniture discloses that its percentage of collections de- 
scended from a high of 8.10% for the month ending May 
21, 1960, to 3.67% for the month ending February 28, 1962. 
(JA 266(q)) <A similar experience is disclosed for the 
purchasers of the accounts receivable, American Finance 
Corporation of Wheaton and American Acceptance Cor- 
poration of Maryland. (JA 266(s)(t)) The average 
monthly collection experience of the Calvert Credit Cor- 
poration on accounts which it purchased is shown to be 
3.1%. (JA 266(r)) 


Insured’s manager testified that the furniture company 
had approximately 2000 accounts receivable. (JA 75) 
The statement of its accountant in support of its claim in- 
dicated that the balance of accounts receivable as of 
March 31, 1962 was $253,702.15. While some adjustment 
would have occurred during the 27 days between March 
31 and the date of the fire, this would indicate an average 
value of $125 for each account. (JA 265(c)) The accounts 
receivable consisting of cards with and without contracts 
which survived the fire amounted to $60,729.84. (J.A 266 
(0)) This total was comprised of 384 cards (JA 266(j)) 
which would indicate an average value of about $150 for 
each surviving account. 


Manager Meckler testified that he was convicted in the 
United States District Court for the Eastern District of 
New York of violating Title 18, USCA Section 152 in 
knowingly making a false statement in a bankruptcy pro- 
eeeding while under oath at a bankruptey hearing involv- 
ing members of his family. (JA 104) 
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The original action instituted by the Home Furniture 
Company sought recovery of $295,674.01 under the policy 
involved in this appeal and a further sum of $169,986.51 
under two policies issued by the appellee Aetna and the 
Sagle Fire Insurance Company of New York. (JA 6) The 
Actna and the Eagle Fire Insurance Company of New 
York pleaded that the business interruption policies con- 
tained provisions for the appointment of appraisers to de- 
termine the amount of the loss if the parties were unable to 
agree and that the parties had not agreed. (JA 10) The 
District Court, after disposing of motions for summary 
judgment by both the furniture company and the defend- 
ant insurance companies directed the Aetna and Eagle Fire 
Insurance Company of New York to pay $32,411.12 each, 
a total of $66,811.24, into the Registry of the Court and 
enjoined the further prosecution of the claim on the busi- 
ness interruption policies in this action upon the payment 
of that money into the Registry. (Supplemental JA 10, 
infra) 


STATUTES INVOLVED 


Pertinent parts of Title 35, District of Columbia Code, 
Insurance, Chapter 13, Fire, Casualty and Marine Insur- 
ance are set out in the appendix hereto, infra p. 30. 


SUMMARY OF ARGUMENT 


The policy of insurance issued to the furniture company 
in this case contained an agreement to pay it sums due 
from customers provided it was unable to effect collection 
thereof as a direct result of the loss or damage to records 
of accounts receivable. By a declaration contained in the 
policy, which insured agreed was its agreement and repre- 
sentation, it was provided that the receptacles within which 
the records of accounts receivable were kept when not in 
use were specified fireproof containers. The policy fur- 
ther provided that when the premises were not open for 
business the furniture company should keep the records 
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of accounts receivable in the specified receptacles ex- 
cept while the records were in actual use. There is no 
ambiguity in these provisions. The furniture company 
did not keep its records in such receptacles when the prem- 
ises were closed for business since that procedure did not 
conform to its method of operation under which large 
quantities of accounts receivable records were left out 
habitually when its place of business was closed. It was 
the position of the furniture company that the policy was 
useless to it if compliance with that requirement were nee- 
essary. 


On reading the policy the manager of the furniture com- 
pany called the agent of The Aetna and discussed the 
phrasing of the policy and its meaning. He testified that 
he was told by the agent that the accounts might be left 
out at his discretion, although the agent of The Actna 
testified that insured was told that records upon which 
entries were being made and were incomplete could be 
left out overnight. No change was made by the furniture 
company in its position as the result of the conversation 
nor was any consideration given in connection therewith. 
Approximately 80% of the furniture company’s accounts 
receivable records were left out and destroyed by fire. It 
claims $295,000 for these records. A waiver which would 
effect a major change in the contractual obligations of the 
parties must be supported by consideration or estoppel. 
There is neither in the present case. A provision of the 
policy states that no insurance agent has authority to waive 
policy requirements and that no change in the policy may 
be made except by written endorsement. 
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ARGUMENT 
I. The Terms of the Policy Are Not Ambiguous 


The declarations contained in the policy as amended 
by endorsement No. 2 (JA 263(b), (d)) provided that: 


‘*5(a) Hach reeeptacle within which the records of 
accounts reccivable are kept when not in use, is de- 
scribed as follows: 


Kind Name of Maker Class or Hour Name of 
Exposure of Label Issuer of 
Label”’ 


The endorsement: 


“Tr Is Unperstoop anp AGREED THAT THE ACCOUNTS 
RecervasLe Recorps ArE Kerr, WHEN Not In Use, 1v 
Two Reminxcton Ranp Sare Frues—SMNA—1 Hour 
Ratixnc— No. SN 4Y407243 axp SN 592490. Creprr 
AuuLoweEn Ts 20%—New Pouicy Rate .2866 Per $100.”’ 


The policy declaration No. 5: 


“*(b) At all times when the premises are not open for 
business, the Insured shall keep the records of accounts 
receivable in the reeeptacles described above, except 
while such records are in actual use * * *.’’ 


The record is not clear as to whether the Remington 
Rand safe cabinets were on the premises at the effective 
date of the policy, November 17, 1961, but it is clear that 
they were there prior to January 9, 1962, when they were 
the subject of intra-company correspondence (JA 269) by 
ihe Aetna resulting from an inspection report of November 
22, 1961. (JA 239, 240) The words of the declaration 
plainly required the furniture company, if it wished to 
stay within the coverage of the policy, to take the precau- 
tion of safeguarding the records by placing them in de- 
scribed fireproof receptacles at all times when the premises 
were not open for business, unless the records were in 
actual use. 
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Nor can there be any doubt as to what the policy means 
when it refers to ‘‘actual’’ use of the records. Insured 
recognized this when he said that it was impractical to put 
the records away on a regular basis until they had reached 
a point of being a dead issue. (JA 48-57) When the records 
have reached the point of being a dead issue, either by 
payment or by becoming desperate for non-payment, they 
become only historical and have no practical value for 
collection purposes. The active records of receivables are 
what insured sought to protect. Those are the records 
which the insured must use to collect his accounts. Those 
are the records for which the policy provisions required 
insured to take measures of protection when its premises 
were closed. Then the fire hazard increased because of 
the absence of employees who could turn in fire alarms. 
And it is the presence of personnel making ‘‘actual use’? of 
the records which affords the same measure of protection 
for the records against the event of fire if that should 
occur while employees are actually working with the 
records. This is vividly demonstrated in the present case, 
where the fire occurred after hours. In spite of its in- 
tensity, the records in the Remington Rand safe files sur- 
vived, as did some account cards and contracts as well 
which were left out of the files. 


To say that the policy means that the exposure of the 
accounts receivable is left to insured’s discretion (JA 51) is 
not an interpretation of the policy—it is a modification of 
the policy terms. No reasoning will support the conten- 
tion that the insured’s discretion as to the keeping of the 
accounts receivable records could represent an interpreta- 
tion of the explicit wording of the policy requiring that 
those records be kept in the specified metal receptacles 
when the premises were closed for business and the records 
were not ‘‘in actual use’’. 


The policy permitted the actual use of the records by 
insured when the premises were not open for business, 
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recognzing that such records might well be worked on by 
employees after ordinary business hours. This is a prac- 
tice common in business establishments, notably in the case 
of banks. 


In its search for a policy construction that will support 
its claim, appellant has been driven to the remarkable 
argument that section 5(b) is expansive rather than limit- 
ing; that is to say, that account records may be left out 
more freely when the premises are closed than when they 
are open. In a fire policy such an idea is contrary to all 
good sense, as well as being inconsistent with the policy 
language. 


Provisions of insurance policies which limit the authority 
of officers, agents, or representatives to waive provisions of 
the policy, except by endorsement added thereto, have been 
enforced by the courts. In Sun Insurance Office v. Scott, 
284 U.S. 177, the policy provided that it should be void if 
the interests of the insured were other than unconditional 
and sole ownership or if the insured property became en- 
cumbered by a chattel mortage. Attached to the policy 
was a. loss payable clause providing for payment to a bank, 
subject to all the terms and conditions of the policy. It 
was urged by the insured that the loss payable endorsement 
together with the uncontradicted evidence that the agent 
of the insurance company knew of the chattel mortgage, 
constituted consent on the part of the insurance company 
that the policy should remain in force. The court said 
(p. 180): 


““We are of opinion that upon the uncontradicted facts 
the petitioners made out a valid defense to the suit 
and were entitled to directed verdicts in their favor. 
The provision in the policies prohibiting chattel mort- 
gages without consent endorsed on the policy is in- 
tended to reduce the moral hazard, and is a valid 
stipulation, the violation of which constitutes a com- 
plete defense.’’ 
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The court in the Sun Insurance Office case followed its 
earlier decision in Hunt v. Springfield Fire and Marine In- 
surance Company, 196 U.S. 47. That is a District of Co- 
lumbia case in which it was held that when the insured 
property was subjected to a chattel deed of trust, the con- 
dition of the policy was broken, and recovery was denied. 


Insured was not unsophisticated with respect to technical 
contract provisions. Its own eredit business was conducted 
on the basis of technical conditional sales contracts. (JA 
267) Its manager recognized immediately upon reading 
the policy that it was impractical for it to comply with the 
policy provisions, and that unless the policy conformed to 
his business practices, it would serve no purpose. (JA 
49-50) 


Plaintiff made no effort to show that a policy which 
would permit more than 80% of its insured accounts re- 
ecivable’ to be left unprotected at nighttime could be ob- 
tained anywhere. Nor could it have made such a showing. 


Tn cases upon which New York Home Furniture Company 
relies, such as Hampton Roads Carriers, Inc. v. Boston 
Insurance Company, 150 F. Supp. 338 (Md.), the report 
shows that the insurance which was desired could have 
been obtained but that the agent failed to supply the policy 
which was requested. Similarly in Greenwood Market v. 
Insurance Company of North America, 34 F. 2d 53, it was 
shown that the agent of the insurance company had a 
supply of standard form riders to be attached to policies 
for the purpose of permitting what the insured sought to 
have done, and further that the agent was vested with full 
power to preserve policies against forfeiture by the issu- 
ance of such riders. The agent was authorized to issue the 
riders and notify the company of that action. In that case 


1The 80% figure is based on the fact that only 384 account cards (JA 
266(j) Par. E, F) survived the fire, including all the cards in the designated 
receptacles (JA 16), out of an estimated 2,000 cards. (JA 115) None of 
the conditional sale contracts were ever kept in the fireproof receptacles. (JA 
112-113) 
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the court, after hearing the equitable issues presented by 
the contest over liability, ordered that the policy should 
be reformed. The court found upon this issue that the 
agent was authorized to issue the rider and that his 
agreement to do so constituted the basis upon which 
reformation could be granted. There was no question as 
to precisely what the terms of the reformed contract were. 


In the case at bar there is no form or endorsement such 
as sought by the insured. Insured’s version of the tele- 
phone conversation is to the effect that the volume of 
insured records which might be left out at night was left 
to his discretion. (JA 103) Appellee Shinn testified he 
told the manager only that insured could leave out those 
accounts receivable that collectors were working on until 
the card entries were completed. (JA 171) 


The rule with respect to reformation is: 


“Relief in such a case can only be granted in a court 
of equity; and Judge Story says, if the mistake is 
made out of proofs entirely satisfactory, equity will 
reform the contract so as to make it conform to the 
precise intent of the parties; but if the proofs are 
doubtful and unsatisfactory, and the mistake is not 
made entirely plain, equity will withhold relief, upon 
the ground that the written paper ought to be treated 
as a full and correet expression of the intent, until 
the contrary is established beyond reasonable contro- 
versy. 1 Story, Eq. JUR., 9th Ed. Sec. 152.” Ivinson 
v. Hutton, 98 U.S. 66. 


The furniture company’s version of the conversation is 
that 80% or more of records for which it claims $295,000 
could be exposed, unguarded, to perils of fire at night while 
the other participant in the conversation testified that those 
records which were being worked upon and upon which 
entries were not completed could be left out. It would be 
difficult to visualize more than 2 or 3 such records per em- 
ployee still receiving the entry of detail at the close of 
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business and the furniture company had a total of approxi- 
mately 8 or 9 employees. (JA 49) 


The basis upon which the furniture company seeks re- 
covery here is similar to the effort of the plaintiff in Ayers 
v. Kidney, 333 F. 2d 812 (6th Cir. 1964), where recovery 
was sought on an insurance policy covering liability of the 
insured, Kidney. Kidney owned a truck and trailer which 
he used for hauling as a contract lessor. The insurance 
carrier issued Kidney a policy of liability insurance pro- 
viding, by endorsement, that bodily injury liability did not 
apply while the automobile or trailer was being used to 
carry property in any business. When the accident oe- 
curred the vehicle was hauling coal in Kidney’s business. 
The policy which had been issued by the insurance com- 
pany was known as ‘‘dead-head’’ coverage, sold at a re- 
duced premium to cover trucks when returning empty after 
delivery of cargo for lessees. The premium rate was based 
on the limited coverage provided. Plaintiff first contended 


that the exclusion of the vehicle when ‘‘used to carry prop- 
erty in any business’’ did not apply to insured’s own 
business. He claimed that this was an ambiguity, but that 
claim was rejected by the court. 


The opinion shows that the insured contacted the agent 
for the insurance carrier and requested full coverage to 
protect him at all times when he was not covered by the 
policy of the lessee for whom he primarily hauled. He 
advised the agent that he intended to haul coal and gravel 
on his own account. The agent told him he would be 
insured with American Employers Insurance Company and 
later that he was insured. Shortly thereafter he received 
a policy which he assumed covered him. It was further 
shown that the insured requested a certificate of insurance 
to be sent out to a lessee for whom he was hauling notify- 
ing the lessee that he did have coverage. The certificate 
of insurance which was sent out did not indicate any of the 
restrictions or limitations on coverage. 
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The insured contended that, notwithstanding the clear 
language of the policy which excluded the coverage claimed, 
such coverage came into being as the result of the conver- 
sations between the insured and the insurance company’s 
agent. The Court of Appeals rejected the claim that the 
insurance sought was provided by the insurance company. 
The court sustained the provision of the policy specifying 
that notice to an agent and notice possessed by an agent 
should not effect a waiver or change in the policy, or estop 
the company from asserting any right under the policy, 
nor should the terms of the policy be waived or changed 
except by endorsement issued to form a part of the policy. 
This provision was read together with the further provi- 
sion that by acceptance of the policy the insured agreed 
that the policy embodied all agreements existing between 
him and the company. The court held that, although 
the agent was the agent of the issuing company, the limita- 
tion on authority expressed in the policy would be enforced. 
The court said: 

‘Actually, the subject we deal with here is not waiver 
or estoppel, but the question of whether a conversation 
between an applicant and an agent of an insurance 
company can add or eliminate terms contrary to the 
clear language of the policy. In the context of this 
ease, we do not consider that contracts of insurance 
can thus be created. If they could, then indeed a 
named insured could, on the basis of his claim of oral 
communications, make an issue of fact as to whether 
he had $100,000 covering on three automobiles instead 
of $5,000 on one automobile as provided in a policy 
delivered to him.’’ (p. $15) 


In the ease at bar the questions presented are whether the 
furniture company had any coverage for accounts receiv- 
able which it did not keep in the receptacles in conformity 
with the terms of the policy, or whether it had coverage 
for ten or a dozen of such accounts receivable at an average 
value of $125 to $150 each, or whether it had $295,000 of 
coverage for about 1,600 of such accounts. 
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While insured’s manager testified that the policy was 
of no practical use to him unless he were free to leave 
records out of receptacles at night, the fact is that one of 
the incidents which apparently stimulated insured’s inter- 
est in this policy was a flash fire which occurred in the 
middle of the day shortly before the policy was issued. 
Under the terms of the policy the insured was free to have 
all its records ‘‘in use’’ out of the receptacles when its 
premises were open for business. It was also insured to 
the extent that records were returned to the receptacles 
when its premises were not open for business. It was in- 
sured when the premises were not open if the records were 
‘in actual use’, The importance in value of the safekeep- 
ing provision is demonstrated here where the records 
placed in the receptacles survived the fire. It was on the 
basis of the fire resistant capacity of the receptacles that 
the premium charged for the policy was computed. This 
is a factor which the courts have considered in determining 
liability, Leonard v. Northwestern National Insurance Co., 
53 App. D.C. 343, 290 F. 318. The obligation of an insured 
under a policy such as this to keep its accounts receivable 
in the specified receptacles was recognized and upheld in 
Snelling v. The Aetna Casualty and Surety Co., 233 F. 
Supp. 771 (W.D. Okla. 1964). 

The commodity of protection which the furniture com- 
pany purchased was clear in the extent of its coverage. 
That was recognized by Mr. Meckler as soon as he read 
the policy. It is also apparent that what the furniture 
Company wanted was a coverage which would be tailored 
to its own particular operation. But the policy was a stand- 
ard form which was designed for issuance on a premium 
basis to be varied according to the fire resistant character- 
isties of the receptacles in which the records were to be 
kept. The furniture company’s quest is for a coverage 
which is not obtainable. 


In American Insurance Company v. K eane, 98 U.S. App. 
D.C. 152, 233 F. 2d 354 this Court had for consideration 
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a policy of marine insurance covering the insured’s negli- 
gence. The policy excluded loss or damage during such 
time as the vessel’s engines were operating and also for 
loss or damage resulting from the operation of the vessel’s 
engines, whether caused by a peril insured against or not. 
In operating his speedboat, insured missed a buoy and 
headed toward some pleasure craft. He attempted to turn, 
but the boat started skidding. He cut off the motor. The 
vessel continued to skid and struck another boat, which 
sank, killing one oceupant and injuring another. On a 
special verdict the jury found that the engine was not in 
operation when the collision occurred and that the collision 
did not occur from the operation of the engine. Judgment 
was entered for the insured. 


This Court reversed the judgment and held there was no 
cause of action. Before the policy was issued Keane, the 
insured, was his own insurer for all accounts. He sought 
protection against some risk. The insurer agreed to accept 


the risk subject to its exceptions. As to all perils not 
covered by insurance, Keane, the insured, remained as 
before, self-insured. It was held here that the words ‘‘re- 
sulting from’? should be held to mean what the parties 
would reasonably expect and understand them to mean. 
The operation and specd of the engine set in motion every 
force involved in the accident. This court said: 


“We are not empowered to make a new contract for 
the parties. It is clear from the one before us that the 
exceptions applicd throughout. Granting to the 
appellee every favorable intendment to be deduced 
from the facts, the law commands a judgment for the 
insurer.’’? 98 U.S. App. D.C. 160, 233 F. 2d 362. 


In the case at bar the furniture company had been its 
own sclf-insurer, as is pointedly demonstrated by its re- 
ceipt and rejection at an earlier point of time of a policy 
similar to the one sued upon. When insured finally con- 
cluded to obtain the coverage of the policy involved in this 
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suit, that coverage was subject to limitations. Beyond the 
perimeter of the limitations expressly stated in the policy, 
the furniture company remained a self-insurer as before. 


The phrasing of the policy could hardly be more explicit 
or clearer. In such ease the rule is: 


“It is true that where the terms of a policy are of 
doubtful meaning, that construction most favorable to 
the insured will be adopted ... This canon of con- 
struction is both reasonable and just, since the words 
of the policy are chosen by the insurance company; but 
it furnishes no warrant for avoiding hard consequences 
by importing into a contract an ambiguity which other- 
wise would not exist, or, under the guise of construc- 
iton, by forcing from plain words unusual and un- 
natural meanings. 


‘“Contracts of insurance, like other contracts, must be 
construed according to the terms which the parties 
have used, be taken and understood, in the absence of 
ambiguities, in their plain, ordinary, and popular 
sense.’’ Bergholm v. Peoria Life Ins. Co., 284 U.S. 
489, 492 (1932) 


No construction should be put on the provisions of the 
policy which the words will not bear. First National Bank 
of Columbia, S. C. v. Glens Falls Insurance Co., 304 F. 2d 
866 (C.A. 4, 1962). 


II. There Was Neither Waiver Nor Estoppel 


The furniture company further urges that its position 
is supported by the principles of waiver and estoppel. The 
application of those doctrines becomes necessary to support 
a claim which is beyond the terms of the coverage afforded 
by the policy. Where waiver involves substantial rights, 
it must be founded upon consideration or upon circum- 
stances of estoppel in which the party claiming its benefit 
has acted in reliance on the waiver and altered his position 
to his prejudice. Here the furniture company has made it 
clear that the policy requirement for replacing the accounts 
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receivable in the safe keeping receptacles did not cover its 
operation in a practical way and would serve the company 
no purpose. (JA 49-50) The practical inconvenience of 
returning the accounts receivable records, apparently 1600 
on the night of the fire, to the safe filing cabinets was more 
than the furniture company was willing to consider. It is 
clear that the furniture company would not have changed 
its method of operating, apparently preferring to continue 
its exposure to the same risk when not open for business 
as to which it had exposed itself prior to the time the 
policy was written. As to that portion of the risk it re- 
mained a self-insurer. 


In Chambers vy. Equitable Life Assurance Society, 224 
I’, 2d 388, 345 (Sth Cir., 1955) the court said: 


‘A wavier is an intentional relinquishment or aban- 
donment of a known right or privilege. The right, or 
privilege or advantage allegedly waived must be in 
existence and be known to exist by the party possessing 
it and this party must intentionally and voluntarily 
relinquish such right, advantage or benefit. Moreover, 
a waiver must be supported by an agreement founded 
on a valuable consideration.’’ 


That waiver may also be supported by estoppel is ilus- 
trated by Prudential Insurance Co, v. Saxe, 77 U.S. App. 
D.C. 144, 134 F. 2d 16 (1943). In the Sare ease details 
of the insured’s medical history contradicting information 
contained in insured’s original application for the policy 
had been disclosed to an agent of the insurance company 
by his wife and beneficiary during insured’s lifetime. The 
general agent, to whom this disclosure was made, assured 
the beneficiary that these facts would not affeet the insur- 
anee. The insured’s wife then borrowed sufficient money 
to pay three premiums which the company accepted. There 
the continued acceptance of the premiums by the insur- 
ance company with disclosure of the insured’s medical his- 
tory supported a recovery by the beneficiary upon the 
policy. In the present case a fire occurred on April 27, 
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1962, which was 16 days after the conversation of April 
11, 1962, upon which the furniture company bases its 
claim. There was neither change of position or payment 
of premium. 


A waiver involving hundreds of thousands of dollars can- 
not be effected without consideration in the absence of an 
estoppel. Pacific States Corp. v. Hall, 166 F. 2d 668, 671 
(9th Cir., 1948). It was there said: 


“‘ Appellees contend that consideration is not always 
a requisite for waiver, but it is generally held that 
where substantial rights are involved, a waiver must 
be supported by a consideration to be valid. 56 Am. 
Jur. $16, p. 117. At any rate, waiver consists of 
voluntary and intentional relinquishment of a known 
right; and to prove a case of implied waiver of a legal 
right, as appellees here attempt to do, there must be a 
clear, unequivocal and decisive act of the creditor 
showing a purpose to abandon or waive the legal right, 
or acts amounting to an estoppel on his part.’’ 


See also Victor Products Corp. v. Yates-American Mach. 
Co., 54 F. 2d 1062, (4th Cir. 1932) and Doerr v. National 
Fire Insurance Co., 315 Mo. 266, 285 S.W. 961 containing 
a scholarly discussion of the subject. 


The furniture company does not contend that any con- 
sideration moved from it to the Aetna to support the 
$295,000 claim of liability which it now urges. The fact is 
that the furniture company purchased such insurance as 
was obtainable. But its business needs involved the as- 
sumption of risks obviously beyond what could reasonably 
be expected to be protected. 


Knowledge on the part of the insurance company’s agent 
does not constitute a waiver. Even in cases where repre- 
sentatives of the insurance company were taken to view 
the premises which had been burned by fire, the failure of 
the insureds to file required proofs of loss barred recovery 
under the policies. Glenco Corp. v. American Equitable 
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Assurance Company, 110 U.S. App. D.C. 158, 289 F. 2d 
$99 (1961); Adelman v. St. Louis Fire and Marine Insur- 
ance Co., 110 U.S. App. D.C. 392, 293 F. 2d 869 (1961). 


Furthermore, the policy used in this case was filed with 
the Superintendent of Insurance (JA 238-239) pursuant to 
Title 35 District of Columbia Code, section 1331. (Appen- 
dix, infra p. 30) Section 1333 of the same title prohibits 
discrimination between individual risks in the same class 
both as to premium rates as well as to terms and conditions 
of the policy. (Appendix, infra p. 30) By Section 1334 of 
Title 35 agents and employees of insurance companies are 
forbidden to make any agreement as to a policy other than 
that which is plainly expressed in the policy. (Appendix, 
infra p. 30) 


III. No Basis of Negligence Was Established 


Here the Aetna furnished a standard form of insurance 
policy which protected the account receivable records of 
the furniture company (1) during the hours when the in- 
sured’s premises were open for business; (2) during the 
time when the records were in actual use although the 
place of business might be closed; and (3) when the place 
of business was closed, provided the records were placed 
within specified fire resistant receptacles for safekeeping. 
The furniture company did not wish to keep its records in 
the receptacles when not in use because of practical incon- 
venience which that operation would entail. To establish 
negligence on the part of anyone for failing to provide 
proper insurance the furniture company had the burden 
of showing that insurance covering this unusual risk could 
be obtained. No such showing was made; nor could it have 
been. There was no showing that there was a failure by 
cither of the appellees in exercising less than the skill and 
knowledge normally possessed by members of the insur- 
ance business in similar communities. Restatement of the 
Law, Torts, 2d, sec. 299A. The furniture company made no 
showing of lack of care on the part of either the agent or 
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the Aetna; what it did show was that the hazard which it 
regularly incurred during the nighttime was greater than 
the policy would cover. 


Moreover, there is no occasion to consider any question 
of negligence at all insofar as the insurance company is 
concerned. Its only relationship with the furniture com- 
pany was its contract. There can be no tort action by one 
contracting party against another for mere negligent fail- 
ure to enter into some different form of contract. If the 
written contract is not what the parties intended it to be, 
the remedy is reformation. But it is a novel suggestion 
that one potential contracting party owes the other a duty 
of due care to see that he gets the kind of bargain he wants. 


IV. The Ruling on Evidence Was Correct 


The furniture company urges that the court erred in 
excluding an inter-office memorandum of the Actna (JA 
270) written subsequent to the fire, stating that two of its 
employees were in disagreement as to whether words of 
the policy are ambiguous. The question of ambiguity is 
for the court. It is a matter of interpretation of the policy. 
The ruling was correct. American Insurance Company v. 
Keane, supra. 


In discussing the matter of interpretation of an insur- 
ance contract the court said in United Services Life Insur- 
ance Co. v. Ringsdorf, 91 A. 2d 717 (Mun. Ct. App. D.C. 
1952): 


“*Since the jury were only required to answer two ques- 
tions of fact stated in the interrogatories, any instruc- 
tion regarding the legal interpretation of the contract 
was not only unnecessary but also misleading, for its 
effect was to authorize the jury first to say whether 
there was an ambiguity and second to construe the con- 
tract. In this jurisdiction the interpretation of writ- 
ten contract is a question of law for the courts, when 
there is no dispute as to the facts and no extrinsic evi- 
dence explaining the meaning of the words used. The 
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rules for construction of an insurance contract are in 
this respect the same as for any other contract. Ac- 
cordingly we must rule that there was no basis for 
submitting the question of ambiguity to the jury.’’ 
(91 A. 2d at p. 719) 


CONCLUSION 


There was no ambiguity in the policy. The furniture 
company failed to comply with its terms by taking the re- 
quired precautions of keeping the destroyed accounts re- 
eeivable in safekeeping receptacles at night. The conver- 
sations between the agent of the Actna and the furniture 
company could not effect a modification of the terms of the 
policy nor did they amount to a waiver, absent considera- 
tion. There was no estoppel, since it is clear that the 
furniture company would not and could not change its 
method of operation to conform to the policy requirements. 
It is submitted that the action of the court below in direct- 
ing a verdict on behalf of the defendant was correct. 


Respectfully, 


ALEXANDER M. HERon 
Joun A. WHITNEY 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 20006 
Attorneys for Appellee, 
The Aetna Casualty and 
Surety Company 


30 


APPENDIX TO BRIEF 
District of Columbia Code 


Title 35—Insurance 
Chapter 13, Fire, Casualty and Marine Insurance 


§ 35-1331. Policy forms filed with the Superintendent— 
Power to disapprove. 


The superintendent may require that all policy 
forms used by every authorized company covering 
risks in the District be filed with the superintendent. 
The superintendent shall have authority to disapprove 
the use in the District of any policy form which is in- 
equitable, or does not comply with the requirements of 
the law of the District. (Oct. 9, 1940, 54 Stat. 1076, 
ch. 792, Ch. IT § 27.) 


§ 35-1333. Discriminations prohibited. 


Discrimination between individual risks of the same 
class or hazard in the amount of premiums or rates 
charged for any policy, or in the benefits or amount of 
insuranee payable thereon, or in any of the terms or 
conditions of such policy, or in any other manner what- 
soever, is prohibited, and the superintendent is em- 
powered after investigation to order removed at such 
time and in such manner as he shall specify any such 
discrimination which his investigation may reveal. 
(Oct. 9, 1940, 54 Stat. 1077, ch. 792, Ch. IT, § 29). 


§ 35-1334. Agents and brokers—Policies to be executed by 
licensed and authorized agents—All agreements con- 
tained in policy—Rebates prohibited—List of agents to 
be filed—Payment of premium to broker— Soliciting 
agent may not sign policy—Life, title, and ocean 
marine agents excepted. 


” *. * * * 


No company, agent, or salaried company employee 
shall make any agreement as to a policy other than that 
which is plainly expressed in the policy issued. 


* ° ” * * 
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Weaver; ¢/m 12-6.—filed 
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1963 
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Jan. 10—Deposition of Willard Charles Kress by pltff.— 
filed 


Jan, 18—Notice of pltff to take deposition of Harry Mink- 
off; ¢/m 1-16-63—filed 


5 

Jan. 18—Notice of pltff to take deposition of William B, 
Cullen; ¢/m 1-16-63—filed 

Jan. 21—Noticee by defts 1 & 2 to take deposition of Mr. 
Milton Meckler; ¢/m 1-21-63—filed 

Feb, 5—Deposition of Ralph Graves Shinn, 1-8-63—filed 

Mar. 1—Motion of deft +1 & +2 for partial summary 
judgment; ¢/m 2-28-63; stipulation with exhibit I; affi- 
davit with exhibit A; affidavit of Bernard D. Weaver 
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3-20-63.—filed 

Mar. 26—Deposition of Harry Minkoff by pltff.—filed 
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including 4-5-63.—filed 


Apr. 1—Deposition of William B. Cullen by pltff.—filed 
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1963.—filed 


1963 


Apr. 30—Motion of pltff for partial summary judgment; 
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filed 


Apr. 30—Opposition of pltff to defts’ motion for partial 
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May 3—Affidavit of Milton Meckler in support of pltff’s 
motion for partial summary judgment & in opposition 


to motion of defts for partial summary judgment.— 
filed 


May 13 Deposition of Richard G. Valentine by pltff.—filed 
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May 16—Called. Pretrial Examiner 


May 22—Statement by deft of genuine issue; ¢/m 5-21-63; 
P & A.—filed 


July 12—Appearance of Lee M. Hydeman & Joseph H. 
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exhibit A; MC 9-20-63. deposit by Berlow, $5.00—filed 


Sept. 20—Motion of Hannan, Castiello and Berlow to in- 
tervene; Appearance pro se (Woodward Bldg); P&A; 
MC 9-20-63; deposit by Berlow, $5.00—filed 


Oct. 22—Consent order granting in part and denying in 
part motions for partial summary judgment by pltff 
and defts. (N) McGarraghy, J. 


Oct.24—Opposition of pltf. to motion of Goodman-Gable- 
Gould Co. to intervene; ¢/m 10-23-63; P&A-- filed 


Oct. 24—Opposition of pltf. to motion of William T. 
Hannan, et al to intervene; ¢/m 10-23-63; P&A—filed 

Nov. 1—Motion of pltf to vacate ruling or order; ¢/m 
10-31-63; P&A; MC 11-1-63—filed 

Nov. 6—Opposition of Goodman-Gable-Gould; ¢/m 11-5-63 
—filed 


Nov. 9—Motion of pltf to set hearing on determination of 
fee of predecessor counsel; P&A; c/m 11-8-63 MC 
11-9-63—filed 


Nov. S—Order granting leave to William T. Hannan, 
Joseph F. Castiello and Ralph F. Berlow to intervene 
as parties pltf. (N) Holtzoff, J. 


1964 


Jan, 29—Notice by defts Aetna and Eagle to take deposi- 
tion of National Detective Agencies, Inc. ; ¢/m 1-28-64— 
filed 
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Feb. 6—Motion of Columbia Diamond Rings to intervene 
as pltf; exhibits A, B, C; P&A; ¢/m 2-5-64; MC 2-6-64; 
app. of Maurice C. Goodpasture; deposit, $5.00 by 
Goodpasture.—filed 


Feb. 12—Stipulation extending to 3-20-64 time for pltf. to 
respond to motion to intervene.—filed 


Feb, 12—Deposition of Chauncey L. James (cost $29.50)— 
filed 


Mar. 20—Stipulation extending time to answer petition to 
4-10-64; ¢/m 3-20-64—filed 


Mar. 25—Intervening petition of William T. Hannan, 
Joseph F. Casticllo, Ralph F. Berlow, a partnership 
known as: Hannon, Casticllo and Berlow; ¢/m 3-24-64 
—filed 


Mar. 27—Petition of Joseph H. Sharlitt for leave to inter- 
vene as a party plaintiff; ¢/m 3-27-64; points and au- 
thorities; Exhibit; appearance of Joseph H. Sharlitt, 
pro se and Neal KE. Krucoff as attorney for petitioner 
deposit by Sharlitt, $5.00 (1001 Conn. Ave., N.W.)— 
filed 


Mar. 23—First notice under Rule 13. 


Apr. 4—Appearance of Brown, Genn and Brown for plain- 
tiff; c/m 4-4-64 (N/AC)—filed 

Apr. 9—Motion of intervenors, Hannan, Castiello & Berlow 
for attorney fees; c/m 4-6-64; P&A; affidavits; exhibit 
A; M.C. 4-9-64filed 

Apr. 10—Opposition of pltff to motion to intervene of Co- 
lumbia Diamond Rings; P&A; ¢/m 4-10-64filed 


Apr. 10—Opposition of pltff to motion of Hannon, Castiello 
& Berlow to enforce lien; P&A; ¢/m 410-64filed 


Apr. 10—Opposition of pltff to motion of Hannon, Castiello 
& Berlow for atty fees; P&A; ¢/m 4-10-64filed 
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Apr. 13—Order granting Joseph H. Sharlitt leave to inter- 
vene as party pltff. (N) Curran, J. 


Apr. 17—Complaint & cross-complaint of intervenor, 
Joseph H. Sharlitt.—filed 


Apr. 17—Motion of intervenor, Joseph H. Sharlitt for sum- 
mary judgment; ¢/m 417-64; P&A; affidavit of Joseph 
H. Sharlitt & Schedule of time & service; affidavit of 
Neal E. Krucoff & schedule of time & service; MC 
4-17-64filed 


Apr. 23—Opposition of pltff to motion of Joseph Sharlitt 
for summary judgment for attorneys fees; ¢c/m 4-22-64 
—filed 


May 6—Statement by Joseph H. Sharlitt of material facts 
in support of motion for summary judgment; c/m 
5-5-64filed 


May 8—Statement of Genuine Issues filed by pltff; ¢/m 
5-8-64filed 


May 9—Statement of material facts as to which there is 
no genuine issue by Hannan, Castiello & Berlow; ¢/m 
5-8-64—filed 


June 2—Motion of American Acceptance Corporation of 
Maryland, a corporation, Reliable Finance Co., Inc., a 
corporation & Security Bank, a corporation, to inter- 
vene as pltffs; ¢/m 6-2-64; P&A; exhibit; MC 6-2-64; 
deposit by Bodner, $5.00; appearance of Morton 
Kudysh for American, Seth M. Bodner for Reliable & 
Leonard C. Collins for Security Bank.—filed 


June 5—Opposition of intervenor-pltff, Sharlitt, to motion 
of American Acceptance Corp. of Maryland, et al to 
intervene; ¢/m 6-5-64; P&A—filed 


June 5—Motion of pltff to certify to ready calendar & to 
advance for trial; P&A; c/m 6-464; MC 6-5-64—filed 
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June 6—Opposition of pltff to motion to intervene; P&A’s; 
e/m 6-5-64—filed 


June 12—Motion of intervenors, Hannan, Castiello & Ber- 
low to consolidate; ¢/m 6-9-64; P&A; MC 6-13-64—filed 


June 12—Opposition of pltff to motion to consolidate; P&A; 
¢/m 6-11-64—filed 


June 23—Objections of deft +1 to motion to certify & to 
advance; ¢/m 6-23-64; MC 6-23-64—filed 


June 25—Opposition of defts +1 & +2 to motion of inter- 
venor to consolidate; ¢/m 6-24-64—filed 


June 26—Opposition of pltff to motion to intervene & stay 
proceedings ; P&A; ¢/m 6-25-64filed 


June 26—Recommendation allowing motion to consolidate 
with CA 1145-63; CA 931-64 & CA 1202-64 (AC/N) 
Pretrial Examiner. 


June 26—Recommendation on sustaining deft, Aetna’s ob- 
jections to ready certificate; case placed on Ready 
Calendar as of September 15, 1964 (AC/N). Pretrial 
Examiner. 


June 30—Recommendation vacating recommendation dated 
June 26, 1964 as to deft, Aectna’s opposition to ready 
certificate; denying motion to certify case to ready 
calendar & placing case on Ready Calendar as of Sep- 
tember 15, 1964 (AC/N). Pretrial Examiner. 


July 2—Objection of pltff to recommendation of Pretrial 
Examiner granting motion to consolidate; ¢/m 7-2-64; 
P&A; MC 7-2-64—filed 


July 10—Motion to intervene as pltffs & to stay all pro- 
ceedings on intervention petitions relating to counsel 
& insurance adjuster fees argued & taken under advise- 
ment. (Rep. Dorothy Sweet) Walsh, J. 
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July 13—Points & Authorities in support of Pretrial Ex- 
aminer’s recommendation granting motion to consoli- 
date; ¢/m 7-10-64filed 


July 20—Objection of pltff to pretrial examiner’s recom- 
mendation argued & taken under advisement. (Rep. 
Robert Henderson) Walsh, J. 


July 23—Order denying motion to intervene & granting 
motion to consolidate CA 3499-62 with CA 1145-63, 
931-64 & 1202-64. (N) (signed 7-22-64) Walsh, J. 


August 1—Motion of Joseph H. Sharlitt for adjudication 
of attys fees; P&A; c/m 7-31-64; MC S-1-64filed 


August 5—Opposition of pltff, New York Home Furniture 
Co. to motion for atty’s fee; P&A; ¢/m 8-4-64—filed 


Aug. 17—Points and Authorities of defendant, Reliable 
Finance Company in opposition to motion for adjudi- 
cation of attorneys fees, ¢/m 8-17-64—filed 


Sept. 1—Notice by deft, Aetna Casualty & Surety Co. of 
taking deposition of Mrs. Charlotte Zimmerman; ¢/m 
8-31-64filed 


Sept. 1—Motion of deft, Actna Casualty & Surety Co. to 
compel discovery ; P&A; ¢/m 8-31-64; MC 9-1-64filed 


Sept. $—Amended notice to take deposition of Mrs. Char- 
lotte Zimmerman ; ¢/m 9-4-64—filed 


Sept. 11—Order directing pltffs each to pay $33,411.12 into 
Registry & directing defts to interplead their rights to 
said money ; enjoining defts from instituting any action 
or making any claim vs. pltffs under Aetna Casualty & 
Surety Company’s Policy +2580 & under Eagle Fire 
Company of New York’s Policy 57-95-51 & from 
prosecuting any such action now pending, including 
Civil Action 3499-62; upon payment of money into 
Registry, discharging pltffs from all liability with re- 
spect to business interruption policies & dismissing 
Civil Action 931-64 as to said pltffs. (N) Holtzoff, J. 
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Sept. 15—Motion of Aetna Casualty and Surety Company 
for production of documents; points and authorities; 
e/m 9-15-64; M.C. 9-15-64filed 


Sept. 16—Deposition of Milton Meckler, 6/24/64 ($64.00)— 
filed 


Sept. 22—Withdrawal of plaintiffs motion to vacate ruling 
granting motion of Gable to intervene—filed 


Sept. 22—Withdrawal of Aetna Casualty motion to compel 
discovery.—filed 


Sept. 22—Appearance of John W. Johnson for U.S.A. 
(Dept. of Justice)—filed 


Sept. 24—Transcript of proceedings 6-5-64 (Reporter Geo. 
G. Davis, Jr) (Court’s copy)—filed 


Sept. 24—Renewed motion of Hannan, Castiello and Ber- 
low for adjudication of attorney’s fees; ¢/m 9-23-64; 
points and authorities; M.C. 9-24-64—filed 


Sept. 25—Stipulation extending time for plaintiff to answer 
defendant’s #1 motion to produce until October 23, 
1964—filed 


Sept. 25—Points and authorities of defendant Reliable 
Finance Company, in opposition to renewed motion for 
adjudication of attorney’s fees; ¢/m 9-25-64filed 


Sept. 26—Motion of defendant #1 to calendar; points and 
authorities; ¢/m 9-25-64; M.C. 9-26-64 (filed in C.A. 
931-64) 


Sept. 26—Opposition of New York Home Furniture Com- 
pany to renewed motion for attorneys’ fees; ¢/m 
9-25-64—filed 

Sept. 2S—Motion of Nathan H. Olshan and Paul Lambert, 
Jr. for adjudication and payment of appraisers and 
umpires fees; ¢/m 9-28-64; points and authorities; 
affidavits (3); M.C. 9-28-64filed 
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Sept. 28—Transcript of proceeding, 6-5-64; (Reporter Geo. 
G. Davis, Jr.) (Attorneys’ copy)—filed 


Sept. 28—Motion of Eagle Fire Company to dismiss 
action; ¢/m 9-28-64; M.C. 9-28-64filed 


October S—Order appointing Francis W. Hill, Esq. as spe- 
cial master to determine rights of each claimant whose 
claim is presently on file in these consolidated cases 
against the Interpleaded Fund & to determine priority 
as among such rights. (N) Holtzoff, J. 


October 12—Order dismissing CA 3499-62 as to Eagle Fire 
Company of New York, with prejudice (N) Tamm, J. 


Oct. 22—Motion of Seymour 8. Abensohn for leave to in- 
tervene in CA 931-64; points and authorities; Exhibit 
e/m 10-22-64 (original in CA 931-64) 


Oct. 29—Deposition of Charlotte Zimmerman 9-8-64—filed 


Nov. 23—Order granting Seymour 8. Abensohn leave to 


intervene as party deft. in CA 931-64 (N) (Original 
filed in CA 931-64) Tamm, J. 


Dee. 1—Order referring claim of Seymour 8. Abensohn to 
Francis W. Hill, Esq., Special Master heretofore ap- 
pointed. (N) McGuire, C.J. 


Dee. 2—Order directing plaintiff to produce certain docu- 
ments within one month. (N) Tamm, J. 


Dee. 7—Motion of Joseph H. Sharlitt to set immediate 
hearing on claims of certain creditors and statement of 
position; e/m 12-4-64; M.C. 12-7-64—filed 


Dee. 10—Reply of New York Home Furniture Company 
to motion of Joseph Sharlitt for immediate hearing; 
e/m 12-9-64filed 


Dec. 10—Reply of Dixie Dinettes, Inc. to motion of Joseph 
H. Sharlitt for immediate hearing; ¢/m 12-8-64filed 

Dee. 11—Withdrawal of motion to advance per attorney for 
plaintiff. ‘‘fiat’? Tamm, J. 


1965 

Feb. 1—Report of the Special Master; ¢/m 2-1-65 (filed in 
C.A. 931-64) 

Feb. 1—Deposition of Special Master (filed in C.A. 931-64) 


Feb. 2—Consent Order of settlement for release or partial 
release of claims; directing Clerk to make certain pay- 
ments from Registry of Court. (N) (Order filed in 
CA 931-64) Matthews, J. 


1966 
Jan. 27—Pretrial Proceedings (1-24-66) Assistant Pretrial 
Examiner. 
Feb. 7—List of witnesses by Actna Casualty & Surety Co.; 
c/m 2-7-66—filed 
Feb. 9—List of witnesses by deft +3; c/m 2-8-66—filed 


Mar. 24—Order severing CA 3499-62 and CA 1202-64 for 
trial; see order for details (N) Youngdahl, J. 


Apr. 19—Supplemental list of witnesses for deft 1; ¢/m 
4-18-66—filed 


Apr. 21—Affidavit of Richard E. Healy.—filed 


Apr. 21—Order continuing trial date to May 17, 1966, or 
as promptly thereafter as the trial calendar shall 
allow (N) (AC/N) McGuire, C. J. 


May 18—Jury and two alternate jurors sworn; trial begun ; 
respited until May 23, 1966. (Rep. Joan C. Blair) 
Matthews, J. 


May 23—Trial resumed, same jury and alternates; respited 
until May 24, 1966. (Rep. Joan C. Blair) Matthews, J. 


May 23—Memorandum of deft +1 on the admissibility of 
certain evidence.—filed 
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May 24—Trial resumed; same jury and alternates; respited 
until May 26, 1966, at 10:30 A.M. (Rep:—Joan C. 
Blair) Matthews, J. 


May 26—Memorandum of deft +1 on waiver, estoppel & 
reformation—filed 


May 26—Memorandum of deft #1 on waiver of policy 
terms—filed 


May 26—Trial resumed; same jury and two alternate 
jurors; oral motions of the defts for a directed verdict 
argued and granted; jury discharged. (Rep. Joan C. 
Blair) Matthews, J. 


May 26—Verdict and judgment for the defendants against 
the plaintiff, by direction of the Court (N) Matthews J. 


June 1—Petition of William T. Hannon, Joseph F. Casti- 
ello and Ralph F. Berlow, intervenors, settled and 
dismissed per atty for the intervenors.—filed 


June 6—Intervenor’s petition settled and dismissed per 
intervenor.—filed 


June 21—Order directing the Clerk to strike the appear- 
ance of Joseph H. Sharlitt and Neal E. Krucoff as 
attys for New York Home Furniture Co., Inc. (N) 
Matthews, J. 


June 22—Notice of appeal of pltff. from order of 5/26/66; 
Deposit $5.00 by Genn; copies mailed to Alexander 
Heron and Harry Ryan, Jr. 


June 22—Cost bond on appeal in amount of $250 with 
U.S.F.&G. approved and—filed 


July 21—Transcripts (4 Vol) of proceedings 5/18/66; 
5/23/66; 5/24/66; 5/26/66. (Rep: Joan Blair) 
(Court’s copies )—filed 
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July 27—Transcripts (4 Vols) of proceedings, May 18, 23, 


24 & 26, 1966. (reported by Joan Blair Curtis Attor- 
neys copies)—filed 


July 27—Exhibits 1 thru 16 of plaintiffs —filed 
July 27—Exhibits 1, 2, 3 of deft. Shinn.—filed 


Aug. 1—Record on Appeal delivered to USCA; deposit by 
Edward L. Green $4.10 


Aug. 1—Reeeipt from USCA for Original Record.—filed 
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SUPPLEMENTAL STATEMENT OF THE CASE 
Appellee, Ralph G. Shinn, hereinafter called Shinn, isa duly licensed 
Policy-writing agent of fire and casualty insurance for Aetna Casualty 
and Surety Company, hereinafter called Aetna and is also duly licensed 
as an agent for other companies not involved in this appeal. 


In 1958 appellant had considered obtaining insurance described as 
"Accounts Receivable" coverage, but apparently for reasons not mate- 
rial hereto did not perfect such coverage. 


In November 1961, appellant had sustained a loss as a result of a 
flash fire at its premises. This loss was covered by insurance which 
had been provided by Shinn and he aided in settlement of appellant's 
claim thereupon. While engaged with Shinn in effecting settlement on 
the flash fire claim, appellant began to think about "Accounts Receiva- 
ble" coverage, and related the following as being what then transpired 
between its manager and Shinn. 

"Yes. When Mr. Shinn came into my office I told 


him I was quite disturbed and quite worried particu- 
larly because of this event that had just happened. 


"I said if this same situation had occurred right 
here in our own place, I said, you know my operation 
and you know my business and you know it just as 


well,as I do — you see my people here and the way 
we work our accounts. You have been here in the 
daytime and you have been here at nighttime and you 
have been here at night after closing, normal closing 
hours and you know exactly that everything stays like 
it is, thata substantial amount of my accounts receiv- 
able, because of our type of operation, almost con- 
stantly in use and that a substantial amount, depend- 
ing upon the time of the month, would be left out on 
the various people's desks and the girls bins and var- 
ious letter files that we had set up and so forth. 


"I said what would happen if a flash fire or any type 
of fire occurred, what would my position be and his 
answer was that I would be out of luck. 


"So, I said I mean I think that this has reached the 
point now that the amount of accounts receivable that 
we are carrying right now, and with the people that we 
have working here right now, we should have some pro- 


tection, some type of insurance that will cover us and 
be practical for our type of system, for our type of 
business operation, that we could get the proper cover- 
age and I think Mr. Shinn said that he would go ahead 
and write up a policy.” (J.A. 44) | 


Pursuant tothe foregoing appellee Shinn had the Accounts Receivable 
| 
policy as set forth in J.A. 263-263C issue to appellant through appellee 
Aetna. ! 


Appellant at no time read this policy until April, 1962, 


The policy, as issued, was a standard form "Accounts Receivable" 
policy and a specimen copy as such form policy had been duly filed with 
the Superintendent of Insurance for the District of Columbia as required 
under Title 35, Section 1331, D. C. Code. (J.A. 238, 239) | 


In April 1962, appellant's manager read the policy and became fully 
aware of all pertinent terms and conditions thereof, which|among others, 
obliged appellant to keep the records of its accounts receivable in a des- 
ignated receptacle "when not in use", and further to keep said records 
in said receptacle "when the premises are not open for business * * * 
except while such records are in actual use * * *." | 


Appellant's manager testified that with these provisions in his mind 
he wanted a clarification of two things therein contained and called Shinn 
concerning the same. He stated: 


"Well, about the policy, first of all I told him that I 
had just looked at the policy and it was the first time I 
read the policy and I wanted clarification of two things. 
That is first I said you made a mistake in reference to 
the Mosler safe. I said you mention storing the accounts 
receivable in the Mosler safe and I said you know that 
we don't know the Mosler safe for storing accounts re- 
ceivable and never have. And that I wanted clarification, 
because we couldn't physically get our accounts receiv- 
able in that Mosler safe and I wanted clarification of the 

| 


clause in the contract in the accounts receivable about 
‘when in use’ or when not in use the storing of the ac- 
counts receivable. I told Mr. Shinn that I wanted clari- 
fication and what we had discussed, I wanted some def- 
inite clarification, because I did not actually understand 
it. I didn't know what the phrase 'when not in use’ 
meant and I wanted to know that we were covered for 
our type of operation. 


"Mr. Shinn said he would do that. I said: 


"You know our operation. You have been here and 
you know that we cannot put our accounts receivable, 
at least the substantial part of them, back in the eve- 
ning or whatever it might be, because they were con- 
stantly being used in our credit office, and I said you 
know that and it wouldn't even be practical for us to 
have an insurance policy on that basis unless we were 
covered and that is what Iasked him. Not substantially 
in those exact words, I mean." (J.A. 121-122) 


Shinn, while employing different language, supported in essence the 
topics of the conversation. (J.A. 182, et seq.) 


The policy itself provided, Section 5a, as follows: 


"Each receptacle, within which the records of ac- 
counts receivable are kept when not in use, is de- 
scribed as follows: 


"Class" or "Hour Name of Issuer 
Kind Name of Maker Exposure" of Label of Label 


Mosler 
Class "'B" 1477-3-60 Class A ‘Underwriters'" 


(J.A. 263(b) ) 
This, 5(a) was later amended to provide that the records would be 


kept in two (2) specified Remington Rand Safe Files. This change, how- 
ever, is insignificant and of no importance inthis appeal since appellant's 


claim is for lost accounts receivable records which were not regularly 
kept in any receptacle at any time. Section 5(b) of said policy provided, 


"At all times when the premises are not open for 
business, the Insured shall keep the records of ac- 
counts receivable in the receptacles described above, 
except while such records are in actual use * * *," 


| 
The foregoing recitations, except as to the description of the recep- 
tacles is "boiler plate" language appearing in printed form on the policy 
(J.A. 263(d) ) which is a standard form policy. (J.A. 237) | 


Based upon these facts, appellant's complaint asserted that Shinn 
assured appellant that the accounts receivable record policy would fully 
protect appellant up to the amount of $454,000.00 against loss due to fire 
of any of the accounts receivable records. (J.A. 3) 


i 
It further alleges that appellant relied upon Shinn to provide "proper 


and sufficient coverage for the risks involved." (J.A. 4) | 


It is then alleged that the policy so procured does in fact cover the 
risks and loss, but assuming hypothetically that coverage was not af- 
forded, then Shinn was negligent "in failing to expressly agree to cover 
the records of these accounts receivable in accordance with the practice 
which they knew had been used by the plaintiff for many years ead 
(J.A. 5) 


The judgment then sought by appellant wasa direct one against Aetna 
only on the policy, and an alternative one against Shinn, in'the event the 
Court denied relief against Aetna. (J.A. 6) | 


| 
Appellant's pretrial statement followed in due course. The claims 


asserted therein appear in the Joint Appendix, pages 17 to 20. 


The claim therein which relates only to Shinn is that ''Shinn was to 
cause and did cause and promise to cause the proper policy to be exe- 
cuted and to examine such policy as it was delivered with the assurance 


that coverage was provided for, and such coverage was discussed and 
understood and plaintiff was assured by defendants Shinn and Aetna that 
it was of the ‘kind and nature that did cover and/or should have covered 
the losses sustained in this case." (J.A. 18) 


This is again followed by the hypothetical claim that if Aetna isn't 
bound then Shinn should be. 


In the pleadings and testimony appellant's position was that Shinn 
knew that appellant regularly left out of the safe and safe files large por- 
tions of the records which were being worked on, knew that the safe and 
safe files were inadequate to hold all of the accounts receivable (J.A. 17), 
that appellant relied on Shinn's assurance that the practice of "leaving 
out accounts records from the safe files was satisfactory", that coverage 
existed despite appellant's practice of not returning account records 
which were in used [sic] to the "safe files." (J.A. 18) 


In appellant's proof of its case the records involved under the policy 
were described as "the records", "all of the records" ''some of the rec- 
ords", "a substantial part of the records", "a small amount of the rec- 
ords” "a large amount of the records", and possibly otherwise. (J.A.17, 
44, 49, 171) 


No testimony was offered by appellant as to any other insurance 
which might exist for "Accounts Receivable" coverage which would or 
could have covered its operation more beneficially or more completely 
than that provided by Shinn. 


Upon the closing of appellant's case, Shinn moved for a directed 
verdict which the Court granted and from which action this appeal was 
taken. 


| 
SUMMARY OF ARGUMENT | 


This appeal from a verdict directed in favor of both appellees 
hereto, involves multiple theories of recovery advanced by|the appellant 
in its complaint, the pretrial proceedings, and the trial. 


| 
One only really involves this appeal. It is a hypothetical claim, and 
came into actuality when the court directed a verdict against appellant 
on its non-hypothetical claims against the co-appellee, Aetna. 


The claims against Aetna were that its policy, as issued, afforded 
the very coverage sought by appellant from appellee Shinn for its oper- 
ations and that although such policy contained claimed ambiguous lan- 
guage, appellant's claim was nevertheless recoverable. | 


Alternatively and successively, appellant claimed that Aetna, be- 
cause of its knowledge through its agent, this appellee and others, had 
effectively waived a condition of its policy, or was estopped from as- 
serting the condition as a defense. 


Appellant and Aetna being directly involved in these positions have 
fully argued the same in their briefs and such positions being immate- 
rialtothe next alternative and hypothetical claim asserted solely against 
this appellee are not being enlarged upon herein. | 


The claim next asserted devolves upon this appellee, Shinn, and is 
for his alleged negligence in not obtaining for appellant "Accounts Re- 
ceivable" insurance coverage which would permit appellant without ex- 
ception to leave "all", "some", "a small part", "a substantial amount", 
"a large part", or a "great number" of its accounts receivable records 
on desks or elsewhere about, but inside its premises in places other than 
in designated receptacles at times when appellant's place of business was 
closed, and when no one was using the records for any purpose, or for 
that matter was even upon the premises. | 


The criterion establishing Shinn's duty is legally dependent upon 


appellant's establishing as a condition precedent that such an all inclu- 


sive "Accounts Receivable" insurance policy in fact existed and was ob- 
tainable, and next that Shinn failed to exercise good faith, reasonable 
skill and ordinary diligence to obtain the same. 


Failing in either respect, appellant's claim against Shinn failed 
totally without regard to its hypothetical basis, and in the case at bar, 
appellant offered no proof on these issues for breaches of which Shinn 
alone was claimed to be liable. 


ARGUMENT 


This appeal results from the action of the trial court in directing a 
verdict against the appellant at the close of its case in favor of appellee 
Aetna, the insurance company which provided an "Accounts Receivable" 
policy insuring appellant from losses sustained by appellant upon its ac- 
counts receivable should its records thereof be destroyed by fire while 
the records were within appellant's premises, and likewise in directing 
a verdict in favor of appellee, Shinn, who was a duly licensed policy- 


writing agent for Aetna. 


Appellant's complaint, its assertions at pretrial, and evidence at 
trial presented a variety of divergent claims upon some one of which at 
least, it hoped to recover from one or both appellees. These were in- 
terwoven, and to this appellee at least, created much confusion as to 
exactly what appellant's alternative and separate claim against him was 
meant to be. 


To reach such claim, appellant's first position as asserted, and 
tried, was that Shinn knowing appellant's methods of operations, and ap- 
pellant having just experienced a flash fire, desired ''Accounts Receiva- 
ble'' insurance coverage for its business records. It then contended that 
Shinn had in fact obtained from Aetna a policy, which while ambiguous in 
its terms concerning when a record might be in actual use, nevertheless 
did cover appellant's operations. This issue did not constitute any claim 


against Shinn without regard to whether or not appellant prevailed since 
it assumed full performance by Shinn of all of his obligations to appellee. 


The validity of the position has been briefed by appellant and Aetna 
and is not further enlarged upon by this appellee. | 


Appellant's next position is that assuming that a condition of the 
policy as issued, did require appellant to place its accounts receivable 
in designated receptacles, that this condition was nevertheless waived 
and/or Aetna is estopped from denying its liability because Aetna was 
aware through its agent Shinn, and other of its employees and personnel 
that appellant did not in fact place its records in the designated recepta- 
cles when the premises were not open for business and unless, though 
closed for business, said records might nevertheless not be in actual 
use. 


This position, as did appellant's first position, asserts no direct 
claim against Shinn. It involves only a contractual relationship between 
appellant and Aetna and having been fully briefed by them will not be fur- 
ther enlarged upon by this appellee. | 

Having run the gamut of all of its possible bases for claims against 
Aetna, appellant, then in its catchall suit, has asserted that assuming 
hypothetically that no recovery upon its claim is allowed by the Court 
against Aetna, then it should recover from Shinn. | 


Significantly, its claim against Shinn was based upon "Agents Neg- 
ligence" (J.A. 2), and not upon any breach of contract express or implied 
as to Shinn. This narrowed the question to be determined as a matter of 
law by the Court on the appellant's evidence as adduced. | 


The legal question is simply, what duty did Shinn owe to appellant, 
and what proof, if any, was adduced by appellant that the duty so owed, 
was breached by Shinn ? | 


| 
This duty has been described in 2 Couch Cyclopedia of Insurance 
Law, § 469, page 1332, as follows: 
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"Since it is the duty of an agent, employed to pro- 
cure insurance for this principal, to exercise good 
faith and reasonable skill and ordinary diligence, it 
would seem that it would be his duty to make the in- 
surance on the best terms he is able to obtain, and 
that, if he is a professional agent, he should be re- 
quired to exercise the particular skill reasonably to 
be expected of such agent, and have the knowledge of 
the different companies and terms available with re- 
spect to the commission assumed by him. However, 
only good faith and reasonable diligence are required, 
and,;in the absence of a showing of knowledge that 
better terms could have been obtained, it is sufficient 
to show that such faith and diligence were exercised, 
since, as in effect, said by Story in his valuable work 
on Agency, to exact more is to go into the possibili- 
ties, and a mere possibility that the agent could have 
effected the insurance on more valuable terms does 
not render him liable, or show any want of good faith." 


This same legal position is again stated by Couch in his new Cyclo- 
pedia at 25:55. 


The above principle was applied to the facts in Roberts v. Sunnen, 
38 Wash. 2d 370, 229 P.2d 543 (1951), and actually quoted therein in full 
as above. 


Factually, in Roberts, the insured claimed that he had placed all of 
his insurance with his agent relying upon the agent to get every kind of 
coverage that the insured's business would require, but that the agent had 
failed to secure $100.00 deductible property damage which the insured 
claimed was available and more favorable to him but which the agent had 
failed to procure. The insured failed, however, to prove such availabil- 
ity of better insurance and a directed verdict against him on this issue | 
resulted, which was affirmed. 


The testimony in essence was quite similar to appellant's herein. 


The insured testified, 


"Well, when I first met Mr. Roberts, why, in regard 
to insurance, I talked to him about the insurance and 
explained to him to the best of my knowledge what kind 
of insurance I needed, and what kind of work I was|do- 


ing, and aside from that, why I let him take care of it." 
| 


Later the record showed, | 


"Q. Well, just how much direction did you give Mr. 
Roberts with reference to placing your insurance 2 


"A. Well, about all I did was to - as I say, I told hifn 
what type of insurance I wanted, what type of work| we 
were doing, and he says, 'All right, I will take care of 
it," and from there on I really didn't pay too much at- 
tention to it. I left it up to Alva Roberts. I figured he 
was giving me the type of insurance I needed, and that 
was it.” | 


In the case herein, appellant offered notestimony that any "Accounts 
Receivable" insurance could be obtained from any source more favora- 
ble to it than that which Shinn procured. In fact the testimony showed 
thata specimen of this self same policy was on file with the |Superintend- 
ent of Insurance as required by law, and that by law it could not be al- 


tered. | 


In Roberts, supra, the Court said, | 


"Appellant submitted no evidence tending to prove that 
one hundred dollar deductible property damage liabil- 
ity insurance was available from any insurance com- 
pany in the area prior to July, 1948, when this rider 
was attached." | 


| 
In our case there is no testimony of the availability of any more favora- 


ble insurance at any time. | 
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In Roberts the court concluded, 


"In view of this undisputed evidence, we are of the opin- 
ion that appellant did not make a case for the jury on 
the indispensable point that respondent failed to exer- 
cise good faith, reasonable skill, andordinary diligence 
in obtaining the best terms available." 


Appellee Shinn submits that no distinction exists between Roberts, 
supra, and this case, on either the applicable facts or legal principles 
involved, and that the lower court accordingly committed no error in 
directing a verdict in his favor. 


CONCLUSION 


The only basis upon which this appellee was ever claimed to be lia- 
ble to appellant was for his negligence, if any, in failing to obtain for 
appellant a policy to protect appellant against losses not covered by the 
policy which Aetna issued to appellant. That liability, however, must be 


cast upon affirmative proof by appellant that a better such policy in fact 
existed and was obtainable and that appellee Shinn failedtoexercise good 
faith, reasonable skill and ordinary diligence in obtaining it. 


Each and every element required of appellant to be proven is lack- 
ing, and accordingly, even without regard to appellant's position that the 
liability sought to be imposed upon Shinn is hypothetical, the judgment 
below as to him should now be affirmed, independently of any action which 
may be taken by this Court on the appellant - Aetna - appellee appeal, 
since this appellee is at best a witness and not a party thereto. 


Respectfully submitted, 


Harry L. Ryan, Jr. 
815 - 15th Street, N. W. 
Washington, D.C. 20005 


Attorney for Appellee, 
Ralph G. Shinn 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20361 


NEW YORK HOME FURNITURE COMPANY 
a corporation 


Appellant 
Vv 
AETNA CASUALTY AND SURETY COMPANY 
and 


RALPH SHINN 


Appellees 


APPELLANT'S PETITION FOR REHEARING IN PART 
AND/OR MODIFICATION IN PART AND/OR PETITION 
FOR REHEARING IN PART EN BANC 


Appellant, New York Home Furniture Company, petitions this Court 


for a rehearing in part, and/or modification in part, of the Opinion filed by the 


panel of this Court hearing the cause, and/or a rehearing in part en banc, on 


grounds and for reasons set forth below. 


I, THE OPINION HEREIN 


On May 19, 1967, this Court ruled that the action of the trial Court in 


directing a verdict in favor of both defendants should be “affirmed as to the 


appellee insurance company (Aetna Casualty & Surety Company) and reversed 


for a new trial in the case of appellee agent (Ralph Shinn)." (Opinion, p. 3). 
The appellant, New York Home Furniture Company, files this Petition to seek 
a reconsideration and rehearing, or modification, both before the panel which 
issued the Opinion and before the Court en banc, as to that portion of the 
decision which affirms the trial Court's directed verdict in favor of the appellee 
insurance company. 

For ready reference, the Opinion of May 19, 1967 is set forth in the 
appendix to this Petition. The appellant New York Home Furniture Company is 
hereafter referred to as "New York Home"; the appellee insurance company as 


"Retna"; and the appellee agent as "Shinn". 


II. REASONS WHY THE PETITION SHOULD BE GRANTED 


The ultimate reason why this petition should be granted is because the 
decision of May 19, 1967, does not, in its logic or law or factual statement, 
properly respond to this question: What is the purpose of a Court of Appeals 
Opinion? 

There are rare occasions when that question is only obliquely involved. 


There are still rarer occasions when that question ---what is the 
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purpose of a Court of Appeals Opinion--- is directly at issue.) This, it is 
submitted, is one of those instances. 


Appellant New York Home suggests this: the primary purpose of an 

Opinion by this Court is to state articulated reasons, based hon precedent 

or logic or policy or each of them, that form the ultimate judgment of affirmance 

or reversal by the Court. 
We can all agree that an Opinion is not generally anes by this Court 

simply and solely to say "yea" or "nay"; "affirmed" or Meyereeate 


We can all agree that an Opinion is not a stamp, solely pressed for 


litigants particularly before the Court on that day. | 


| 
This is not to say that in given cases the Court may simply view the 


matter as one in which no substantial error appears. Some decisions involve 
| 


purely factual issues decided by a jury, and no more. But the; case at bar is 
| 
| 
not one of those situations. 


We can all agree that the very reason for this Court to write an Opinion 
| 
at all, as distinguished from simply ruling by fiat, is to articulate clearly and 


distinctly why a stated set of facts results in a stated legal conclusion, whether 


| 
that conclusion ultimately rests on plain precedent, or analytic reasoning, or 
| 


practical policy, or constitutional demands. 


Whatever the case, the Opinion should not lead the Court itself into 


error by a too-quickly abbreviated statement of the facts and as a consequence, 
| 


a too-summary statement of the issues. | 


We may agree, therefore, that the essential ingredients toa 
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meaningful Opinion ---and hence to a meaningful Opinion-writing process and 
purpose--- would seem to be these: (1) the stated facts before this Court, 
full and accurate; (2) and the distinctly articulated reasons why those articu- 
lated facts result in the ruling of reversal or affirmance. 

It must be regrettably, but respectfully, urged that the Opinion filed 
on May 19, 1967, inthis cause lacks those essential elements. 


No person reading the Opinion would know that the case involved a 


fire insurance policy relating to accounts receivable insurance. No specific 


reference to that fact appears in the Opinion. 

No person reading the Opinion would know the terms of that policy, 
although the trial Court found them "unambiguous" and this panel found them 
to possess "no substantial ambiguity." There is simply no reference at all in 
the Opinion to the specific terms of the policy contract. 

No one reading the decision would know that Aetna's local agents in 
their local office, by way of a memorandum in its file, in an exhibit in the 
record, stated that the terms were "ambiguous." (J.A. 270) 

Nothing in the Opinion refers to that exhibit. 

No one reading the Opinion would know why there is no "substantial" 
ambiguity in the three clauses involved. The Opinion attempts no discussion 
of the terms of the policy, or the law, or even the admissions of ambiguity by 
Aetna's local office. 

No one reading the Opinion would know that the issue of contractual 
interpretation was this: did the policy terms themselves allow New York Home 
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| 
to leave out its account receivable records overnight? 
i 


No one reading the Opinion would know about that issue, because 


the Court never stated the pertinent policy provisions nor their specific 


relation to the specific contentions. 
No one reading the Opinion would know that a formal jwritten endorse- 
ment was in fact sent the day after the fire and allegedly prepared well before 
it. The Opinion incorrectly states "there was no such endorsement" (p. 2, 
Opinion); but an exhibit in the record, and repeatedly alluded i before the 
Court, and in the briefs, shows that the Opinion is factually wrong ---there 


| 
was an endorsement. It appears in the Joint Appendix at J.A.! 263d, as 
| 


plaintiff's Exhibit 1B. It was signed by Aetna's president and countersigned 

by appellee Shinn, Aetna's countersigning agent. It was even made "effective" 

as of "11/27/61", five months before the fire. The factual dispute was whether 
i 


this formal endorsement, made effective before the fire and sent to appellant 
| 


between appellant 
peiween appellant 


No one reading the Opinion would have any knowledge of these 


contentions or issues. 


| 
No one reading the Opinion would know that Mr. Shirin, against whom 
the Court has ordered a new trial, was the countersigning agent on Aetna's 


policy, who not only issued and signed the original policy, but issued and 


signed the "formal endorsement" as well (J.A. 263b, 263d). 
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No one reading the Opinion would know that Mr. Shinn, whom the 
Opinion merely refers to as "the agent" (p. 3, Opinion), was admitted to be 
Aetna's Guly authorized agent," by the policy itself, to countersign and render 
effective its policies and endorsements (uA. 263b and 263d); that he was not 
New York's agent,but Aetna's agent,acting under a signed Agency Agreement 


with Aetna (J.A. 175, Ptf. Ex. 9); that he was listed with the District of 


Columbia, by Aetna, and appointed by Aetna at the Superintendent's office,as 


Aetna's 'policy-writing" agent, with power to issue or write Aetna policies and 


even binders in the District of Columbia (J.A. 271, 27lb, 271c); that he used 
Aetna envelopes and Aetna letterheads in all his dealings with New York Home 
(J.A. 268, 264); that his offices, stationery and phone were paid for by Aetna; 
and he possessed sole authority to settle the smaller of Aetna's claims (J.A. 161, 
164-167, 175-176, 177); and that, with all these indicia ---signatory, collector, 
endorser, representative--- Mr. Shinn was Aetna in this case. None of these 


facts, even remotely appears inthe Opinion. Instead, by indirection and impli- 


case, Mr. Shinn could not bind Aetna either by waiver, estoppel or negligence. 
It finds that he ---the countersigning agent of Aetna possessed with the powers 
to write and bind policies under an Agency Appointment by Aetna--- may be 
liable on retrial; but that Aetna, for some reason that remains unarticulated, 
is not responsible for its agent's actions, as a matter of law. 

No one reading the Opinion would know how close Shinn and Aetna 
were; nor what powers Shinn possessed; nor even why, ina clearly articulated 
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and distinct way, the general rule of liability of the principal for acts of the 
agent somehow does not apply to Aetna in this case, although it most assuredly 
applies in all other similar situations. | 

No one reading the Opinion would know, ina clearly articulated and 
distinct manner, resting upon precedent or policy, why, if the evidence against 
the countersigning, policy-writing agent suggested a *ponderable disregard 
by the agent of his responsibilities to appellant", as the Opinion states (p. 3), 


then how and by what precedent, policy, or logic is the insurance company not 


also responsible, as principal? 
| 
In each of these instances, save the one where the Court overlooked 
the formal endorsement and stated there was none, the Opinion permits no one 
reading the Opinion to understand either the factual context or the precise 
legal issues. It is when this occurs that the ultimate questidn of the Petition 
| 
arises ---why an Opinion at all? 
It is noteworthy to observe that in reversing the trial Court as to 
| 
Mr. Shinn, this Court underscored the lack of articulated reasons for the Trial 
Court's directed verdict. It said: "The case appears differently to us as to 
the agent (appellee Shinn), although we have not had the benefit of any 


articulation by the District Court why it enlarged its direction of a verdict to 


include the agent." (p. 3, Opinion) | 


It is respectfully suggested that what the trial Court failed to do in 


| 
Mr. Shinn's case, this Court failed to do with Aetna ---namely, articulate 
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the factual and legal setting, including the nature and terms of the policy and 
its waiver provisions, and then state why a directed verdict was warranted. 

It is this very failure of articulation that has led the Opinion into its 
errors. 

While the foregoing points summarize most of the more obvious defi- 
ciencies respectfully urged to exist in the present Opinion, they regrettably 
require detailed discussion to demonstrate their accuracy. 

The first: point that stands out has already been alluded to, in noting 
the utter failure of the Opinion to state the terms of the policy involved. The 
Opinion has "construed" them, but not stated them. It simply asserts that it 
"share(s) the District Court's opinion that there was no substantial ambiguity..." 
It offers these two points as its stated reasons for holding "no sukstantial 


ambiguity,": (l) a citation from Bergholm v Peoria Life Ins. Co. 284 U.S. 489, 


492, which may be fairly characterized as no more than a hornbook expression 


of the general proposition that,while contracts are strictly construed against 
the insurer, plain words should not be forced into unnatural meanings; and 
(2) the view that the "best indication" of the lack of ambiguity in the policy 
was the fact that, when New York Home's manager read the policy after it had 
been issued, "he immediately telephoned the agent to voice his dismay at 
the failure of the words to encompass appellant's method of operation," 
(p. 2, Opinion). 

Bearing in mind that except in plain factual cases, there is an 
overriding obligation of an Opinion to give articulated rational reasons upon 
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articulated facts, let us examine, for a moment, why these two "reasons" offer 
| 
no basis at all for rejecting a contention of ambiguity in the policy ; 

First, it is regretful, but necessary, for that portioh of the Court which 
must rule on Petition for Rehearing in Part En Banc, to examine the policy terms 
as they appear in the Record. (J.A. 263-J.A.263c) This is $0, as we have 
indicated, because they are nowhere to be found in the Opinion. 

The Main Brief of Appellant considers these policy terms and the 
legal arguments made (Section I, pp. 25-34, relating to interpretation and 


Section II, pp. 34-51, relating to waiver, estoppel and liability of principal 


for agents acts; Reply Brief, Section III, pp. 10-15). | 
| 
The thrust of the argument is this: The fire insurance policy involved 
| 
provides for coverage (coverage A) for all losses of accounts receivable which, 


| 
in the terms of the policy were, "inside the premises" at the time of the loss 
(J.A. 263, 263d). These burned and lost records were indeed inside the premises 
at the time of the fire on April 27, 1962. They were therefore within the coverage, 
| 


Coverage A (J.A. 263a). The delimiting provisions in the Declaration (not the 


Coverage) stated that "at all times when the premises are not open for business, 


the Insured shall keep the records of accounts receivables in the receptacles 


described above, except while such records are in actual use seo (JAS 263b)s 


| 
It is undisputed that the business was not "open" at the time of the 


fire, in the sense that customers were being waited on; but it was always 

contended that the records burned were in actual "use", because of the method 
| 

of operation of the business, which required a substantial number of them to be 
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kept out overnight'at the end of the month, a fact known by Aetna and Shinn 
from the beginning: of the policy term in November of 1961. 

No one reading the Opinion would have the vaguest notion that there 
was a sharp dispute as to the meaning of the "except-in-use" clause. Not 
one word in this Court's Opinion relates to why there is no ambiguity. 

New York Home pointed out that if Aetna wanted a clear policy term, 
on the question of'what was to ke done with the records over-night, and if it 
meant to insist that all records were to be in the receptacles at night, then it 
had a simple way to do it ---take out the "except" clause, Give no exception 
to records "in use". Accounts receivable records are simply "used" differently 
than cars or hoes or buildings. Appellant pointed out in its Briefs how the 
terms "use" and "actual use" have many different meanings in different situa- 
tions;and indeed, in this context, it showed why appellant's interpretation is 
the only one that makes real sense. In fact, Mr. Shinn himself_told appellant 
that the policy meant the records might ke left out overnight, after he spoke 
with the underwriter; and the only interpretation discussed was the right of New 


York to keep out of the receptacles at night all records "being worked on", i.e., 


in yse (J.A. 177, 184-185, 189, 195, 196). 


Appellant urged its point regarding the language of the policy from 
principles of construction, from logic, from experience, from the facts. The 
Opinion's "answer" is no more than an unexplained assertion, unarticulated by 
reason, and relying upon a "hornkook” proposition, that the "except" clause 


is without "substantial ambiguity”. 


Presumably it meant to say there is but one and only one construction 


| 
of the clauses involved. But if so, the Opinion ought to articulate all of the 


clauses ---the Coverage Clause as well as the Declarations Clause--- and 
| 


then articulate why, and precisely why there is no ambiguity; why and precisely 


why there can be no other construction; why and precisely why the interpretation 


Mr. Shinn gave to appellant,after purportedly speaking to the underwriter was 


| 
inconceivable; why and precisely why the policy interpretation offered by 


appellant in his brief, to this same effect,is any more unreasonable than that now 
offered by Aetna. 
| 


It is the Insured, after all, and not the company, who is supposed to 


receive the benefit of the rule that "if the language is reasonably open to two 


| 
| 
constructions, the one most favorable to the insured will be adopted". See 


Penna. Ind. Fire Corp. v Aldridge 73 U.S. App. D.C. 161, 162, 117 F.2d 774. 
Hayes v Home Life Ins. Co., 83 U.S. App. D.C. 110, 112, 168 F.2d 152. 

It has often been said that to require a trial Court to make articulated 
findings of fact in a non-jury case, under Rule 52, is not Saly to aid the 
appellate Court; it serves another purpose. It causes that trial Court to put 
down on paper, in words, the operative facts. | 


| 
| 
The best expression of that process and its reasonjis found ina 


discussion in depth by Judge Frank in United States v Fornes s, C.A. 2, 125 
F.2d 928, 942, 943, cert.den. 316 U.S. 694, cited in the discussion in 


5S Moore's Fed. Practice p. 2655: 


"It is sometimes said that the requirement that the 

trial judge file findings of fact is for the convenience 

of the upper courts. While it does serve that end, it has 
a far more important purpose --that of evoking care on 
the part:of the trial judge in ascertaining the facts. For, 
as every judge knows, to set down in precise words the 
facts as he finds them, is the best way to avoid careless- 
ness in the discharge of that duty. Often a strong 
impression that, on the basis of the evidence the facts 
are thus-and-so, gives way when it comes to expressing 
that impression on paper." 


These same observations certainly carry over, by analogy, to the 
opinion-writing process in an appellate Court. 


Here, it is submitted, if the Opinion had written down the policy 


clauses; if it considered the language of all pertinent terms; if it stated 


the rules of construction; if it examined the pertinent authorities which have 
already ruled upon analogous clauses; and if it attempted to answer the 
interpretation of those words given by the agent himself and offered by 
appellant; if it had written these down, the Opinion would not have been able 
to brush aside the points noted. It would not have been able to do so, any 
more than the Trial Court, had it comported with the need for articulated facts 
and reasons, could have found support for a directed verdict. 

One need only attempt the process of answering these contentions 
to demonstrate the difficulty of arriving at the result of this Court. 

We have noted that the second reason the Court gives for finding no 
ambiguity is "best indicated" by the fact that appellant's manager, according 
to the Opinion, showed "dismay at the failure of the policy to encompass 
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appellant's method of operation." (p. 2) These were not His words, nor their 
| 


meaning. i 
| 
Bearing in mind that a directed verdict and nota jury decision is 


involved, the Court's Opinion ought state no more than the] manager himself 


said. He stated that when he read the policy regarding the terms "in use’ he 
| 


called Mr. Shinn, the agent, and"... said, I don't know what it means and I 
definitely need some clarification!(emphasis added, J.A. 49). And at 


another point he said, "Mr. Shinn assured me that he felt | was covered 


according to what we discussed and according to what he had told me and 
| 


he told me he would clarify things for me and to put my mind at ease he would 


call Mr. Valentine who was supposed to have been the underwriter for Aetna 
| 


and he would call me right back." (J.A. 50). 


No reasonable Opinion could possibly draw from these statements that 


the policy was clear, definite and unambiguous. The statements of appellant's 
| 
| 


manager, Mr. Meckler, are not, as the Opinion erroneously summarizes them, 


"the best indication of no substantial ambiguity". They are precisely the 
| 
opposite. They show the need for clarification; they stew uncertainty, am- 
biguity, doubt. 
But there is a far more telling reply to the Opinion's reference to 

appellant's actions. Perhaps the most unexplainable ion of the Opinion is 

that, to find lack of ambiguity in the unstated policy eras it seeks to under- 
score what the actions of appellant's manager are supposed to have meant, but 


it is totally and completely devoid of any mention of the actions of Aetna's 
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local property insurance manager. His views are far more illuminating. 
Although much of the oral argument focused upon it, not one phrase, word, 
or mention in the Opinion alludes to an important exhibit in the record 

(Ptf. Ex. 15, J.A. 270). The trial Court apparently excluded it on the non- 
sustainable grounds of hearsay. The exhibit is an Aetna memorandum from 


its local office in Washington to its Headquarters in Hartford. (Obviously, 


this renders any hearsay objection as frivolous). 


It said this in its pertinent part, referring to the meaning of the 
"except" clause of the policy and to the words, "in use’: "Our PUD 
(Property Underwriting Department) indicates words are ambiquous." 

(J.A. 270). 

Appellant never urged that simply because Aetna's property under- 
writing department of its local office "indicates that the words are ambiguous; 
automatically makes it so. Nor did Appellant urge that what Shinn said the 
underwriter told him about the proper interpretation, automatically makes it 
so. 

But these statements, and especially the exhibits,certainly merit the 
considered attention of a Court. 

And even more to the point, it merits some explanation in an Opinion, 
how it is that an insurance company's own department ---indeed the same 
department and same Mr. Valentine with whom Mr. Shinn said he would seek 
"clarification"--- can find the policy ambiquous,and yet the Court summarily 


asserts the opposite, without discussion. 


One would think that with this rather persuasive evidence in the 
record, the Opinion might have noted it. One would think that the Court would 
| 
underscore the ambiguity shown by the admission from Aetna's own files and 
its own agents and employees, rather than convert and mischaracteriae a sought- 
for '¢larification” by appellant's manager, into what the Opinion terms as "the 
best indication" of lack of ambiguity in the policy. One would think that with the 


plain burden cast on the company, not the insured, to show ajclear lack of 


| 
ambiguity, the Opinion would have looked to its views, before the litigation, 
| 


rather than the clarifying inquiry by appellant. But on thisi, the Opinion is 
silent. 
No one reading the Opinion would be aware of these facts or of the 

exhibit appearing at J.A. 270. | 
| 

It is not inappropriate to add that perhaps this omission vividly under- 


| 
lines what Judge Frank observed ---the mere putting down of the operative facts 
| 


| 
in an Opinion is helpful, if for no other reason than it compels the Court to deal 


with them. Even to this day it remains for this Opinion to deal with these words 


and with this exhibit from Aetna itself: "Our PUD.. indicates (the) words are 
ambiguous." (J.A. 270). | 
Let us consider the next point in the Opinion. 
It wrote: "Appellant's alternative theory is that, from this point on, 
the evidence pointed towards a waiver by the insurance company of the protection 
of the clause in the policy to the effect that alterations in outstanding policies 


would be effective only by formal written endorsement. But there was no such 
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endorsement, and the evidence spoke only ---and in conflicting terms--- of 
verbal communications which are variously characterized as either a waiver 
by, or an estoppel of, the company. Recalling that the purpose of the clause 
is to eliminate just such confusion over an insurer's exposure at any one 
point in time, we think the evidence here was not such as to require the issue 
of liability to go to the jury." (Opinion, pp. 2-3, emphasis added). 

While the Opinion alludes to a policy provision ostensibly requiring, 
in the words of the Opinion, that "alterations in outstanding policies would be 
effective only by formal written endorsement", one would think that to ke 
meaningful the Court should have quoted the provision being construed. 

We do so here. 

The particular provision of the policy is this: 

"ll, Changes - Notice to any agent or knowledge 

possessed by any agent or ky any other person shall 

not effect a waiver or a change in any part of this 

policy or estop the Company from asserting any right 

under the terms of this policy; nor shall the terms of 

this policy be waived or changed, except by endorse- 

ment issued to forma part of this policy.” (J.A. 263c) 

(emphasis added) 

We may wish to observe that the clause has two parts, separated by 
a semi-colon: (1) it provides that notice or knowledge of facts by an agent 
or any other person shall not constitute a waiver, or a change in the policy 


or estop the company; and (2) the terms of the policy shall not be waived or 


changed, "except by endorsement issued to forma part of this policy". The 


latter requirement of an endorsement does not appear to apply to an estoppel. 
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f 


In discussing the effect of this provision, the Opin 


deficient in two areas ---one factual and one legal. 


First it states that "there was no such endorsement 


ion is vitally 
| 
| 


(p. 2, Opinion). 


But, as earlier noted, there was indeed a "formal endorsement." It appears 


as Exhibit 1B at J.A. 263d. It was sent by Mr. Shinn just after the fire in 


the Aetna envelope, marked Exhibit 2, and appears at J.A. 2 


| 
64 in the record. 


In this regard, if the Opinion had done no more than to come to 


grips with that indisputable fact it overlooked ---that an endorsement was in 


fact prepared and sent--- it would have had to answer these 
if a formal endorsement is in fact prepared and sent, as here 


endorsement as sent does not reflect the earlier agreementa 


iquestions: What 


\ but the 


| 
s to its terms? 


Since it is undisputed that by the policy terms themselves, Mr. Shinn had 


the power,and in fact did issue the endorsement, did not his 


| 
ostensible powers 


show that he had at least an apparent agency to issue a kinder? And if so, 


is not the Company liable if the ultimate endorsement,sent a 


nd signed by him 


after the loss, but made effective before it, does not conform with the oral binder, 


entered into and agreed to well before the loss? 


No one reading this Opinion would know that a form 


was made and sent; indeed the Opinion, as we have noted, i 


that there was none at all. 


al endorsement 


ne orrectly states 


We have observed that no person reading the Opinion would know 


that the Appellant claimed that this endorsement, signed and 


' sent by Mr. Shinn 


| 
for Aetna after the fire and ostensibly made effective to the policy date five 
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months earlier, did not conform with the discussions with Mr. Shinn. (j.A. 
263d, J.A. 264) 

Just as surely, no person reading the Opinion would understand that 
appellant was not alone in the contention. Mr. Shinn himself ---the counter- 
signing agent, agent of Aetna under an Agency Agreement, the man who had 
the authority to make the endorsement and in fact did so--- in effect admitted 
these facts. 


The Opinion says that the evidence "spoke only ---and in conflicting 


terms --- of verbal communications" (p. 2, Opinion). 


First of all, the evidence of an endorsement is not verbal. Itis in 
the record as an Exhibkit. 


Secondly , the basic operative facts are not in conflict. We might 


question. 


But the records shows that Mr. Shinn admitted discussions with 
appellant's manager before the fire (J.A. 169); he admitted that a subject of 
the conversations was "the phrasing of the policy" relating to "the need to 
keep accounts receivable in some form of receptacle at the conclusion of the 
day" (J.A. 169-170); he admitted that during that call the manager had told 
him it would ke difficult for New York Home "to return all of the account 
cards to any kind of a safe file" (J.A. 182); he admitted that he "(had) been 
in the store lots of times..." (J.A. 174); and he admitted that after the 
April conversation with appellant's manager, he communicated with Mr. 
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Valentine, the salaried underwriter for Aetna in charge of this; 
insurance (J.A. 183). 


He admitted these events with this significant detailed statement: 
"As I recall the conversation (Mr. Meckler, New York's 
manager) said, ‘Some of my people are working on these 
collections and they can't put all these cards back in the 
safe every night.' And so he says -- asks -- ‘What do you 
think about that?', and I went up and talked to bere nets 
about it, and, as I recall, Valentine said while they a 


still working on them they are not complete." (empinels 
added) (J.A. 172). 


...(Mr. Meckler, Appellant's Manger) called me (Shinn) 
on April llth and was reviewing some of the insurange 
policies that he had received which were renewals and he 
asked for an interpretation of Item 5-B, the account$ 
receivable declaration and I told him I would talk to! 
Valentine about it. The question was whether or not he 
could leave some of the records out overnight whilejhe 
was working on them. I went upstairs and talked to 
Valentine about this and this is from a letter I read to him 
at that time. 


Q Would you tell us what occurred? 


A I will read it from the letter. "I told himI would 
talk to the underwriter, Mr. Valentine, and call him back. 
Valentine said the question had come up before on another 
account and he interpreted the phrase "except while such 
papers and records are in actual use" to mean that the 
accounts receivable papers and records could ke left out 
of the safe cabinets and safe until the current entries 


were completed. This information was passed on tq Mr. 
Meckler the same date." (J.A. 184-185). | 


x kk 


Q And Mr. Valentine advised you that the papers and 
records could be left out of the safe cabinets and the safe 
until the current entries were completed? 
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A That is the substance of the conversation as I 
remember it. 


Q And then you advised Mr. Meckler in view of your 
conversation with Mr. Valentine it would not ke necessary 
to return these cards to the safe overnight? 

A I don't think I put it exactly that way. 


Q How did you put it as best you can recall? 


A As I recall, I told him that the records that were 
not complete could be left out until they were complete. 


Q And even if that involved leaving them out overnight? 
A Overnight, yes. 


Q After the fire, Mr. Meckler asked you to confirm this 
conversation in writing and you refused to do so? 


A Yes." (J.A. 189) 


Mr. Shinn concluded his testimony, regarding the Valentine 
conversation and what was understood to be Aetna's requirement for 


storage of records under the policy, with these words: 


{[Mr. Shinn]: "As long as they were still working on them, 
they were covered. 


Q Even though they were left out overnight? 
A Yes. 


Q And you so advised Mr. Meckler (appellant's manager) 
prior to the fire? 


A Yes." (J.A. 195-196). 


No one reading the Court's Opinion would have the slightest knowledge 
| 
that these rather vital admissions appear in this case. No one reading the 
Opinion would learn anything regarding either these facts or these issues. 
And yet a meaningful Opinion in this case is meaningless without 
This is not all. 
Appellant's manager also testified. He said what we have emphasized 
before: "that they (Aetna through Shinn) would, just to ease my mind, send an 


endorsement or a letter of some kind, just to put me at eage, and put in it 


exactly what was just said to me on the phone." (J.A. 51, emphasis added). 


Involved, as we are, with a directed verdict, the Opinion must accept 
| 


that testimony as true. 


Yet the Opinion is simply silent. 


| 
By refusing to deal with these facts ---indeed by incorrectly stating 


them, in part--- the Opinion necessarily avoids the necessary legal question 
raised ky its own reliance on the endorsement aspect of the waiver clause: 

| 
can one really "rely" upon that aspect of the "non-waiver!' clause relating to 
the purported need of an endorsement, when one refuses to send an endorsement 
at all, or he omits one, or he sends an erroneous endorsement after the loss, 


or he is negligent in failing to send the endorsement before the loss and before 


the insured can call its errors to the insurer's attention? | 


21 


If the Opinion had only considered the facts, it could not have avoided 
the question; nor would it have thereby avoided the answers shown by the 
authorities in the briefs filed. 

Those answers ought to be no more than common sense. Let us take 
a simple example. Suppose a person called his agent on the phone and 
asked to have his fire insurance cover a new home or a newly-acquired 
valuable; the agent omits to send the modification by endorsement until after 
the loss; and when he does so, he is inerror. Is the company excused? The 
company's liability in such a situation, just as that at bar, would not rest 
on the fact of a formal endorsement actually issued. It would rest on the power 
of that agent to make a kinding kinder. Most agents have that power. Certainly 
this agent ---Mr. Shinn--- had such a power, because he was the counter- 
signing, policy-writing agent, who issued the contract and its changes. Aetna 
itself listed him as such in the District of Columbia in its appointment of Mr. 
Shinn at the office of the Superintendent of Insurance. (J.A. 271k). 

Cited in the previous briefs are a number of undisputed cases, all to 
the same effect ---an agent such as Mr. Shinn has the power to make an oral 
contract or binder, and as such, he could bind the company if the “formal 


endorsement", made effective before the loss ky its very terms, was in error 


or incomplete. (Main Brief, 39-41; Reply Brief, p. 17). 


No one reading the Opinion would know that these were the issues 
presented. 
We have observed that as to notice and knowledge of the agent, 
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under that portion of the clause appearing kefore the semi-colon, the language 
attempts to prevent any waiver, or change or estoppel founded upon the notice 


or knowledge of facts"by an agent or by any other person". We observe two 


things: (1) This portion of the clause, relating to the effect of notice or 


knowledge does not refer to the need for an endorsement ---a fact totally 


| 
ignored in the Opinion; (2) it speaks of notice or knowledge hot only of an 


agent but "any other person" (See, infra this Brief, p. 16). 


The briefs previously filed have already urged, in the words of a 
local case, that by putting these restrictive terms ina contract, relating to 
notice and knowledge, Aetna cannot "disable itself entirely to receive infor- 
mation or notice of facts affecting its interests, as the dintke depriving all 
agents of such power attempts to do." Prudential Insurance |Co. v Saxe, 77 U.S. 
App. D.C. 144, 159, 134 F.2d 16 cert.den. 319 U.S. 745 (1943) . 

The Opinion never even notes this aspect on the ee holding of 
Prudential Ins. Co. v Saxe, The Opinion does not cite or rely upon one authority 


{ 
in affirmative support of its views on the effect of the so-called "non-waiver" 
| 


clause. 


The Opinion thus affirms the directed verdict as to Aetna without any 
| 
examination of the precise terms or dual aspect regarding notice and knowledge,and 
waiver-by-endorsement in this clause;, and perhaps most surprisingly, without 
any examination of the cases that have construed the self-same language. 


It does so with this observation: 


"Recalling that the purpose of the clause is to eliminate 
just such confusion over an insurer's exposure at any 

one point in time, we think the evidence here was not such 
as to require the issue of liability to go to the jury." 

(p. 3, Opinion) ." 


The Opinion then footnotes its only response to what is a portion 
appellant's argument, with this statement: 

"Appellant argues that Prudential Ins. Co. v Saxe, 77 U.S. 

App. D. C. 144, 134 F.2d 16, cert.den. 319 U.S. 745 (1943) 

prohibits'summary judgment (sic) in favor of the company. 

That case holds only that the issue of waiver may be 

considered ky the jury in situations where it could rea- 

sonably (sic) find that the company has waived. This is 

not such'a case." (Opinion, footnote 2, p. 2). 

These two paragraphs ---one in the body of the Opinion, and one 
in a footnote--- are all that the Opinion devotes to the questions of waiver, 
or estoppel, or liability of a principal for acts of an agent. 


But if we take one moment and simply re-read the facts testified to 


in the case by Mr. Shinn, and by appellant's manager, and what a jury 


might find regarding the underwriter, we observe that the conclusion of the 


Opinion in both quotations is a disembodied conclusion, and no more. 

Why, apart from fiat, do these facts now show a jury question on 
waiver or estoppel? Even the clause itself, if put down in writing, would 
show ky its very terms, in its first part, that an estoppel can ke created with- 
out a'formal indorsement", simply ky notice and knowledge of facts. The 
issue is whether that clause can prevent all notice or knowledge, not 


24 


merely whether there must be an endorsement. 


Why, apart from fiat, could not the jury here "reasonably" find 


Aetna waived both by action and by knowledge? The jury could find, 

| 

| 
and perhaps must find, from the admissions, that both Shinn and Valentine 
knew about the operation of the business and even told Newj York what to do 


---leave out the records until completed. And it is these that are the records 
| 


claimed as the loss. To say that a jury could not "reasonably" find a waiver 
(or even an estoppel) in this case, as in footnote 2 of the Opinion, is sheer 

| 
fiat without fact. 


Why _, apart from fiat, cannot the non-waiver clause itself ke waived 


or an estoppel be created. That was the ruling in Prudential v Saxe, supra. 
| 
The Prudential decision considered the specific terms of the clause 


| 
there involved. They provided for non-waiver or modification of terms except 


by endorsement signed by certain specific officers. In this, that portion 
of the Prudential clause relating to waiver (but not estoppel] from notice and 
knowledge), was even more precise than that at bar. The Prudential Court 


held that this non-waiver provision "itself is one which can| be waived" 


77 U.S. App. D. C. p. 158. 


And more important, and far more important for this’ case, it did not 
find a waiver as a matter of fact; it found a waiver as a matter of law. It 
found such a waiver on facts of agent-knowledge and agent~action and agent- 
admissions no greater than those here. 


No one reading the Court's Opinion at bar would understand either 
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the context or importance of Prudential to this question. No one reading 

this Opinion alone would know that Prudential specifically construed a like 

clause and held as a matter of law there was a waiver of the "non-waiver clause." 
Appellant urged before, and still urges, that on the facts before this 

Court, Aetna knew what Shinn knew; Aetna did and said what Shinn did and said. 
At least, at the very least, it is a fact question, ora mixed question 

of law and fact. 
A jury might excuse Aetna. But no Court, which frankly faces the 


facts, and puts them down, and applies analysis to those facts should hold, 


operating under an Agency Agreement with Aetna, endowed with all the powers of 
even a corporate officer of Aetna toissueor effect a policy and its endorsement, 
possessed no legally cognizable power to commit acts which constituted a 


waiver or estoppel ---even a waiver of the "non-waiver" clause. 


As Prudential v Saxe observed: 


“While a corporation may, within limits, bound the 
authority of officers and agents to make contracts, 
waivers or representation, whether promissory or 

of fact, it cannot disable itself entirely to receive 
information or notice of facts affecting its interests, 
as the clause depriving all agents of such power 
attempts to do. Otherwise, it would become an 
incorporeal being, not only invisible, intangible and 
existing only in the contemplation of the law but one 
legall deaf and blind as well. There is no such 
legal creature." 77 U.S. App. D.C. 144, 159. 
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The Opinion rules on the issue, but it rules by silenc 


It holds, in effect,that the clause involved totally prevents Shinn 
| 
| 


from binding Aetna to a waiver as a matter of law; and that nothing he or 
the underwriter knew or were told about the operation could create an 


estoppel, as a matter of law. 


This Opinion has thereby said that Aetna may become |what Prudential 


could not. Aetna, for some unarticulated reason, becomes, in the graphic 

words of the Prudential opinion, "legally deaf and blind". 
It can appoint Mr. Shinn as its policy-writing agent in the District 

of Columbia (J.A. 27lc); it can give him the power to countersign its policies; 


he can issue endorsements; he can do everything any corporate officeholder of 
| 


Aetna can do in the issuance of policies and endorsements ---but, according to 
| 


| 
the. opinion, fe cannot waive, or bind, or even estop Aetna with his notice or 


knowledge. 


We have noted that the first section of the clause not! only strikes at 


| 
notice or knowledge "of an agent", but of "any other person" .| Enforced by 


this Opinion,the clause overcomes Prudential and results in ajsituation where 
| 


even the Chairman of the Board of Aetna ("any other person") cannot create 
an estoppel by notice or knowledge. This is legal muteness with a vengence. 


But no person reading the Opinion would know it. 


| 
Authorities from other jurisdictions were cited in the Briefs construing 
| 


identical language and holding that the "non-waiver" clause could itself ke 


waived by action or words, or estoppel created by conduct. When Mr. Shinn 
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Said in effect, "you may leave your records out overnight," this was at 
least a waiver; when he said "I'll send you an endorsement to this effect 

to ease your mind," this creates an estoppel; when his assurances were not 
carried out, this was negligence. At the very least, there surely is a fact_ 
question on the issues of waiver or estoppel or negligence, where Aetna's 
agent did and said all these things to lead the insured to believe a change 
in the policy had keen effected. 

In short, unless the agent has no powers at all except to solicit 
or collect premiums, his conduct creates a jury question on the issues of 
waiver or estoppel on'both, Such is the precise holding of Home Fire and 
Marine Insurance Co. v Tisdale (C.A. 4) 303 F.2d 348, 349, 351-352 (1962) 


construing a similar clause; so also is the ruling in Britt v Fidelity & Casualty 


Co. of N.Y. , 235 F. Supp. 150, 154 (D.C. Tenn.) 


See Main Brief, p. 40-43; Aetna's Brief, pp. 20-22, Reply Brief 11-14. 
Significantly, the Opinion cites no case at all as affirmative support for 
its construction, although there are clear authorities directly interpreting 
the same or similar language. See Prudential, Home Fire and Britt, supra. 
Nor does the: Opinion articulate any reason why the evidence was 
"not such” as to require the issue of liability to go to the jury, when there 
are pages upon pages of admissions going to a waiver or estoppel; it articulates 
no reason why the jury could not "reasonably" find the company has waived, 
when any fair-minded reading of the foregoing facts could draw no other 
conclusion. It articulates no reason why the Company is not estopped, 
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when the terms of the clause require no endorsement for an est 

The final irony is this: The Opinion does in fact reve’ 
Court's directed verdict as to Mr. Shinn. This fact points up p 
appellant repeatedly urged, only to ke met with silence in the 


That point insists that the first question which the Court must; 


re) 


‘oppel. 
rse the trial 
| 


| 
recisely what 


pinion. 


answer on the 


issue of waiver, or estoppel, or liability of the principal for négligence is 


this: Under the facts as viewed on a Motion for a Directed Verdict, what 


authority did Mr. Shinn possess ? 
i 


If his real or apparent authority raises a factual or mix ed question, 


as to his power to bind Aetna ---whether he binds them by a fa 


ulty endorsement, 


or an outright waiver, or negligence in the performance of his tasks for Aetna--- 
| 


Aetna cannot escape having its responsibility for his acts decided by a jury. 


Nothing in this Opinion approaches the answer. 
| 


Opinion never 
| 


Opinion would know that the issue exists, simply because the 


asks the question. 


No one reading the 


It is a passing irony indeed that Mr. Shinn may still have available 


to him the right to bring in Aetna as a third party defendant, un 
of the Opinion as it relates to him. 

It is a still further irony that the example used by the 
of the bases for a jury determination as to Shinn's liability --- 
conflict between the agent (Shinn) and the company's underwrit 


is precisely why Aetna ought not be relieved. For, just as Shi 


der the language 


|Opinion as one 

| 

the "direct 

er (Valentine)"--- 


nn should not 


be excused from persuading a jury that he told the truth about his conversations 
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with the underwriter, so Aetna ought not be relieved from likewise per- 
suading a jury that its Underwriter is credible and that Shinn, its own agent, 
misstated the facts. 

The short of the matter is that this Petition ends where it began 
---with the question of the purpose of appellate opinion-writing at all. 

If an Opinion refuses to articulate the issues (at bar, the precise 
terms of the policy, the significance of the relationship between Shinn and 
Aetna, the effect of the memorandum that the policy words were ambiguous, 
the effect of 4 formal endorsement claimed to ke in error, the liability of 
the principal for acts or failures of the agent); if an Opinion refuses to 
articulate its reasons or any precedent (why is there no ambiguity? why 
is there but one construction? why are not the admissions alone sufficient 


to submit Aetna's liability to the jury? why cannot the "non-waiver" clause 


be waived? why could not the jury reasonably find a waiver or estoppel? 


why don't the cases cited by appellant construing the "non-waiver" clause 
apply at bar? why does the principal escape liability and its policy-writing, 
countersigning agent remain liakle?); if an Opinion will articulate none of 
these, then surely questions striking at the very purpose of an Opinion at all 
inevitably arise. 


They have regrettably arisen here. 


III. ADDITIONAL REASONS FOR PETITION 
REHEARING IN PART EN BANG 


Beside the reasons implicit in the foregoing discussio 


nm, there are 


special additional grounds for that aspect of this Petition which seeks a 


partial rehearing en banc on the affirmance as to Aetna. 


There is enough in the present Opinion, although it does not 


quote it, to suggest the existence and application of the "non- 


waiver" clause, 


earlier set forth in this brief. There is also enough of a reference to Prudential 


| 
Ins. Co. v Saxe in footnote 2 of the Opinion, to afford signifi¢ 


for further cases. 


ant precedent 


Not since Prudential, almost 25 years ago, has this Court dealt with 
| 


such a clause. Yet it is one found in most, if not all, fire insurance policies 


| 
of any kind relating to homes, businesses, and property. It is 
| 


found in one 


form or another in most, if not all automobile policies, In short, a vast number 
| 


of persons in the District of Columbia are affected by that clause, and by the 


restrictive, unwarrantedly narrow interpretation given it by the 


Opinion. 


The matter, then, goes far beyond this particular cause, or this par- 


A . A | + , 
ticular business, or even most businesses generally. It deserves consideration 


en banc. 
And it especially deserves that consideration, becaus 


of the Opinion as now written. 


le of the nature 


IV. CONCLUSION 


Appellant recognizes that statistics alone, reflecting the few 


rehearings granted, rather plainly point up the heavy burden of persuasion 


that appellant must carry to obtain a rehearing in part. Nonetheless this 
Opinion as now written should not stand. 

It should reverse Aetna's directed verdict just as it reversed that of 
Aetna's agent. 

We all know that every litigant has a further theoretical right beyond 
this Court. He may apply for certiorari, if he is dissatisfied, in whole or in 
part, with this Court's;rulings. We all also know that in a case such as this, 
involving no real "federal" question, that that right is quite meaningless in 
the real legal world. | But whether the right of further appeal be real or merely 
an ideal, every Opinion of this Court should possess the kind of articulated 
facts and articulated reasons that it would in fact file if an appeal to the 
Supreme Court were a matter of right. 

It is not in the "important" cases dealing with the heated issues of 
the day that the quality of the law always shows itself. The "controversial" 
issues we may call "important" have a way of finding their time and season. 

It is rather in the routine case that that quality of the law shows itself. 
Perhaps this is just such a case, 

From one view, it involves, after all, only dollars, albeit a sub- 
stantial numbker,to be paid, or not, by an insurance company and its agent to 
an insured suffering a severe financial loss. 
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Its principles are rather dry and surround certain words in a contract 
few parties bother reading, however many persons they may affect. There is 
little of "importance" in the issues of waiver, estoppel or neg cence that is 
stirring. 


But what is important is how the legal system handles that case. 


No litigant should have as the arbiter of his dispute, | the press of 
| 


legal decisions in other cases; nor should the tenor of the Court's ruling lend 


| 
credence to that appearance. 


It is for this reason, perhaps as much as any, why an Opinion, if 


it is to ke written at all, ought to articulate the facts and state its reasoned 


reasons for ruling. 


| 
Not merely for the litigants; not merely for the legal community; 


not merely for the Court below. | 
But just as much to show to all who may wish to know, and to all who 


| 
may hear, that if the law is not always reason, it is the articulated reasoned 


ruling to which it always strives. 


Respectfully submitted, 
| 


EDWARD L. GENN | 
Attorney for Appellant 
Of Counsel: 


BROWN, GENN AND BROWN 
Colorado Building 
Washington, D.C. 


June 2, 1967 
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Pre Curmm: At the close of appellant insured’s direct 
case in an action brought by it on the policy against the 
insurance company, and in negligence against the agent 
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who procured it, the District Court directed the jury to 
return a verdict for both defe:.dants. We think this deter- 
mination was supportable as ti the appellee company, but 
not as to the appellee agent. 

The theory of the claim against the insurer was, in the 
first instance, that because the coverage terms of the 
policy were ambiguous, the doubt must be resolved against 
the company. But we share the District Court’s opinion 
that there was no substantial ambiguity,’ the best indica- 
tion of which was that when appellant’s manager finally 
got around to reading the policy after it had been issued 
for some time, he immediately telephoned the agent to 
voice his dismay at the failure of the words to encompass 
appellant’s method of operations. Appellant's alternative 
theory is that, from this point on, the evidence pointed 
towards a waiver by the insurance company of the pro- 
tection of the clause in the policy to the effect that altera- 
tions in outstanding policies would be effective only by 
formal written endorsement. But there was no such 
endorsement, and the evidence spoke only—and in con- 
flicting terms—of verbal communications which are vari- 
ously characterized as either a waiver by, or an estoppel 


1 “Tt is true that where the terms of a policy are of 
doubtful meaning, that construction most favorable to 
the insured will be adopted. ... This canon of construc- 
tion is both reasonable and’ just, since the words of the 
policy are chosen by the insurance company; but it fur- 
Ei rishes no warrant for avoiding hard consequences by 

nporting into a contract an ambiguity which otherwise 
sould + Zot exist, or, under the guise of construction, 
4; forcing from plain words unusual and unnatural 
meanin z3. 

Contracts of insurance, like other contracts, must be 
“onstrued according to the terms which the parties have 
used, ‘o be taken and understood, in the absence of 
ambiguity, in their plain, ordinary and popular sense.” 

Be:zholm v. Peoria Life Ins. Co., 284 U.S. 489, 492 (1982). 
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of, the company. Recalling that the purpose of the clause 
is to eliminate just such confusion over an insurer’s 
exposure at any one point in time, we think the evidence 
here was not such as to require the issue of liability to 
go to the jurv.? 

The case appears differently to us as to the agent, al- 
though we have not had the henefit of any articulation by 
the District Court of why it enlarged its direction of a 
verdict to include the agent. There was evidence which, 
if believed by the jury, suggested a ponderable disregard 
by the agent of his responsibilities to appellant. For 
example, there was a direct conflict in the testimony 
between the agent and the company’s underwriter as to 
whether the agent ever talked to the underwriter about 
coverage as appellant said he had undertaken to do and 
which he later represented to appellant he had done. We 
do not suggest that the jury would inevitably have found 
ability nor do we anticipate how the damage would be 
measured in such event. but the District Court appears 
to us to have acted too quickly in foreclosing jury con- 
sideration of the matter? 

The judgment appealed from is affirmed as to the 
appellee insurance company. und reversed for a new trial 
in the case of the appelloe agent. 


It is so ordered. 


* Appellant argues that Prudential Ins. Co. v. Saxe, 77 
U.S.App.D.C. 144, 134 F.2d 16, cert. denied, 319 U.S. 745 
(1943), prohibits summary judgment in favor of the com- 
pany. That case holds only that the issue of waiver may be 
considered by the jury in situations where it could reason- 
ably find that the eonIneay has waived. This is not such a 
case. 


3 See Anderson v. Knox, 297 F.2d 702, 705 (9th Cir. 1961). 
See generally 3 CoUCH, INSURANCE § 25.87 (2d ed. 1960); 
4 COUCH, INSURANCE § 26.461 (2d ed. 1960); Annot., 29 
A.L.R. 2d 171 (1963). 
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